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NAMED PLAINTIFFS 

TO: Defendant Board of Pensions of the Evangelical Lutheran Church in America (d/b/a 
Portico Benefit Services), and their attorneys Sharon Markowitz and Jon Woodruff, 
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PLEASE TAKE NOTICE that Plaintiffs, by and through their counsel, hereby move 

this Court for an Order granting their Motion for Attorneys’ Fees, Reimbursement of Expenses, 

and Case Contribution Awards for Named Plaintiffs pursuant to Minn. R. Civ. P. 23 and 119. 

The Motion will be heard on May 11, 2020 at 10:00 a.m. before District Court Judge Ronald L. 

Abrams at the Hennepin County Courthouse, 300 South 6th Street, Minneapolis, MN 55487. The 

Motion is based upon Plaintiffs’ forthcoming memorandum of law and exhibits, and all 

pleadings, files, records, and proceedings herein.  



 521355.12 

 

 
 

 
/s/ Charles N. Nauen     
LOCKRIDGE GRINDAL NAUEN P.L.L.P. 
Charles N. Nauen, #121216 
100 Washington Avenue South, Ste. 2200 
Minneapolis, MN  55401 
Tel:  (612) 339-6900 
Fax: (612) 339-0981 
cnnauen@locklaw.com 
 
SCHLICHTER, BOGARD & DENTON LLP 
Jerome J. Schlichter (pro hac vice) 
Michael A. Wolff (pro hac vice) 
Troy A. Doles (pro hac vice) 
Heather Lea (pro hac vice) 
100 South Fourth Street 
St. Louis, MO 63102 
Tel:  (314) 621-6115 
Fax: (314) 621-7151 
jschlichter@uselaws.com 
tdoles@uselaws.com  
mwolff@uselaws.com 
hlea@uselaws.com 
 
 
Attorneys for Plaintiffs 

 
  



 521355.13 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on March 12, 2020, I served the foregoing on Defendant’s attorneys 
of record via Odyssey. 
 
      /s/Charles N. Nauen       

      Charles N. Nauen 
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MEMORANDUM OF LAW IN 
SUPPORT OF PLAINTIFFS’ 
MOTION FOR ATTORNEYS’ FEES 

 
Class Counsel requests that the Court award $3,666,300, one-third of the settlement fund, as 

its attorneys’ fee, which is the percentage fee for which individual Plaintiffs contracted with 

Class Counsel to prosecute this case. See Declaration of Jerome J. Schlichter (“Schlichter Decl.”) 

at ¶29. Class Counsel’s request is far less than the $8.6 million lodestar that is based on the hours 

expended and market rates for similar litigation. Id. at ¶¶37-38; Declaration of Heather Lea 

(“Lea Decl.”) at ¶¶5-8, Ex. A.  

After nearly five years of hard-fought litigation, the parties ultimately reached a settlement to 

resolve the claims at issue. The $11,000,000 settlement is substantial and will provide 

participants with meaningful monetary relief. Not only will the settlement fund provide 

substantial monetary compensation to Plan participants, but the non-monetary, affirmative relief 

component will provide substantial additional benefits to the class. Class Counsel will monitor 
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Defendant Board of Pensions of the Evangelical Lutheran Church of America’s (d/b/a Portico 

Benefits Services) (“Defendant”) compliance with the affirmative relief with no additional cost 

to the class. Given the tremendous results obtained after nearly five years of work, an award 

from the settlement fund of $3,666,300 is fair and reasonable compensation for Class Counsel’s 

work.   

The Court should also reimburse Class Counsel’s reasonable out-of-pocket litigation 

expenses of $130,0011 it has expended over the history of this case. This is far less than expenses 

that courts have awarded to Class Counsel in similar fiduciary breach settlements.  

Finally, the Court should award incentive awards of $25,000 each for Class Representatives 

Pastor David Bacon, Patricia Hepner and Ruth Dold and an incentive award of $10,000 for 

Individually Named Plaintiff Sharon Hvam2 for the risk they took, the work they provided, and 

for their perseverance representing the class, including attendance at depositions, an amount that 

other courts have awarded in similar cases. 

BACKGROUND 

The long, complex and contested history of this case, from its commencement in March 2015 

to the executed settlement in December 2019, demonstrates the extraordinary efforts of Class 

Counsel to obtain the outstanding settlement that benefits the Class and the reasonableness of the 

fee award that Class Counsel seeks. 

I. Pre-filing investigation 

Plaintiffs commenced this case on March 4, 2015. Before filing this case, Class Counsel 

spent months reviewing documents provided by the Class Representatives related to the 

 
1 This amount includes an estimated $2,300 in expenses for two attorneys to attend the final approval hearing.  
2 Sharon Hvam is deceased and the incentive award will be payable to the Sharon R. Hvam Irrevocable Real Estate 

Trust.   
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retirement plans and investigating potential claims against Defendant. Lea Decl. at ¶¶13-14. The 

Class Representatives engaged the services of Class Counsel to prosecute this action under an 

agreement to pay Class Counsel one-third of the amounts recovered plus reimbursement of all 

expenses. Schlichter Decl. at ¶29. 

II. The unusually complex pre-trial procedural history and legal issues  

Plaintiffs brought this action alleging that Defendant breached its fiduciary duties relating to 

the management, operation, and administration of the Evangelical Lutheran Church in America 

Retirement Plan and the ELCA Retirement Plan for the Evangelical Lutheran Good Samaritan 

Society (collectively the “Plan”). On June 8, 2015, Defendant moved to dismiss the complaint in 

its entirety, arguing that the Court’s evaluation of Plaintiffs’ claims would constitute government 

entanglement in the free exercise of religion.  

On October 13, 2015, the Court granted Defendant’s motion to dismiss and issued a 16-page 

memorandum, holding that Plaintiffs’ claims could not be resolved without creating excessive 

entanglement in the free exercise of religion and that the Minnesota Freedom of Conscience 

Clause deprived the Court of subject-matter jurisdiction over Plaintiffs’ claims. On November 

12, 2015, the Court entered a Judgment of Dismissal. Plaintiffs appealed the Judgement to the 

State of Minnesota Court of Appeals.  Plaintiffs-Appellants submitted a 41-page brief. 

Defendant-Respondent submitted a 45-page brief in opposition. The Court of Appeals permitted 

a third-party advocacy group, the Church Alliance, to submit a 27-page amicus curiae brief 

supporting Defendant’s position. Church Alliance’s brief was prepared by a Washington D.C. 

based partner from the global law-firm Sidley Austin LLP. After the parties filed their briefs, 

“the Minnesota Supreme Court issued an opinion that clarified Minnesota courts’ analysis of 

what is commonly called the ‘ecclesiastical abstention doctrine.’” Bacon v. Bd. Of Pension of 

Evangelical Lutheran Church in Am., No. 15-1999, 2016 WL 3961960, *2 (Minn. Ct. App. July 



 4 

25, 2016) (citing Pfeil v. St. Matthews Evangelical Lutheran Church, 877 N.W.2d 528, 534-35 

(Minn. 2016)). Applying the criteria set forth in Pfeil, the Court of Appeals reversed and 

remanded the dismissal. Id. at *8.  

On August 24, 2016, Defendant petitioned the Minnesota Supreme Court to review the 

decision of the Court of Appeals. Plaintiffs filed an opposition to Defendant’s petition. On 

October 18, 2016, the Minnesota Supreme Court denied Defendant’s petition. On October 31, 

2016, Defendant filed a Petition for Writ of Certiorari in the Supreme Court of the United States.  

The states of Texas, Arkansas, Louisiana, Oklahoma, Utah, and Kentucky filed as amici curiae 

with the Supreme Court of the United States supporting Defendant’s petition. On February 27, 

2017, the Supreme Court of the United States denied Defendant’s Petition. Bd. Of Pensions of 

Evangelical Lutheran Church in Am. v. Bacon, 137 S.Ct. 1213 (2017). Upon remand, Defendant 

moved again to partially dismiss the complaint in May 2015 on different grounds. Plaintiffs 

opposed the motion. On October 23, 2017, this Court denied Defendant’s partial motion to 

dismiss.  

After a complex two-year fight to get past the initial pleading stage, the parties engaged in 

merits discovery, lasting nearly two years. Defendant produced over 52,000 documents, 

containing over 140,500 pages of material. Lea Decl. at ¶21. The parties conducted twelve 

depositions before staying the litigation to discuss a potential settlement. Id. at ¶¶14, 22.  

On January 5, 2018 Plaintiffs moved to certify a class under Minn. R. Civ. P. 23.02(a). On 

February 23, 2018, Defendant filed a 37-page opposition. On July 10, 2018, this Court granted in 

part and denied in part Plaintiffs’ motion to certify the class, certifying the class under Minn. R. 

Civ. P. 23.02(c) instead of 23.02(a). The Minnesota Court of Appeals granted interlocutory 

appeal of the class certification order on September 11, 2018. Plaintiffs-Appellants filed a 31-
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page brief, requesting that the Court of Appeals reverse the district court’s ruling that Plaintiffs’ 

excessive fee claims could not be certified under Minn. R. Civ. P. 23.02(a). Defendant-Appellee 

submitted a 32-page brief in opposition. On May 28, 2019, the Court of Appeals reversed and 

remanded, holding that the class would be certified under Minn. R. Civ. P. 23.02(a).  

III. Mediation and settlement discussions 

On July 9, 2019, the parties attended an in-person mediation before Hunter R. Hughes, III, a 

nationally recognized mediator specializing in the mediation of retirement plan, securities, and 

employment class actions. Lea Decl. at ¶25, Ex. C (resume of Hunter R. Hughes, III). Both 

parties meaningfully participated, and the mediator was well informed on the legal and factual 

disputes before the in-person mediation. Both parties submitted lengthy mediation statements, 

which the mediator reviewed before the session. Id. The parties could not settle the case at 

mediation. After mediation, the parties continued to discuss settlement assisted by Mr. Hughes. 

On September 24, 2019, the parties agreed on all terms.  

IV. The terms of the settlement 

A. Monetary Relief 

The Defendant will deposit $11,000,000 in an interest-bearing settlement account (the 

“Gross Settlement Fund”). The Gross Settlement Fund will pay the recoveries to class members, 

and Class Counsel’s attorneys’ fees and expenses, administrative expenses of the settlement, and 

the Class Representatives’ compensation as described in the settlement. All amounts deposited in 

the Gross Settlement Fund will be distributed in accordance with the terms of the settlement. No 

residual monies remaining in the Gross Settlement Fund will revert to the Defendant. 

The majority of class members will automatically receive their distributions directly into 

their tax-deferred retirement account. Those who already left the Plan and no longer have an 

active account will be given the option to receive their distributions in a check made out to them 
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individually or as a roll-over into another tax-deferred account. Most class members will receive 

their distributions tax-deferred, further enhancing the significant monetary recovery. 

B. Additional Terms 

Besides the monetary portion of the settlement, the affirmative future relief here is extensive 

and provides substantial additional value to the class. Defendant has committed to taking these 

steps to improve the Plan for all retirees. First, Defendant will select, with the approval of Class 

Counsel, an independent consultant familiar with the operation of church plans. Second, 

Defendant and the independent consultant will evaluate the accounting and cost allocation 

policies that govern the charging of plan administrative expenses to the ELCA Plan and make 

recommendations regarding potential changes to those policies in the context of all benefits 

provided to the ELCA Plan’s members. Third, Defendant will submit the consultant’s 

recommendations to the Portico Board of Trustees, who will consider the consultant’s 

recommendations at its next scheduled meeting and decide whether to adopt them. If the Board 

decides not to follow the recommendations, the Board will document the reasons for that 

decision and provide those reasons in writing to Class Counsel along with the consultant’s 

recommendations and the basis for such recommendations. Fourth, after Portico applies any new 

accounting and cost allocation policy based on the consultant’s recommendation, Portico shall 

provide enhanced cost and fee reporting to the Board. Fifth, the consultant shall also evaluate the 

expense categories that Portico allocates to the ELCA Plan to assess whether the services 

associated with the expense categories could be outsourced. Sixth, within twelve months of the 

Settlement Effective Date, the consultant shall submit a written report to the Board with a 

recommendation regarding the outsourcing of services that Portico provides to the Plan. Class 

Counsel shall receive a copy of the consultant’s report to the Board. Seventh, if the Board 

determines an RFP(s) should be conducted for the identified services, the settlement agreement 
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guides the review of RFP responses. Eighth, to the extent the Board decides not to follow the 

consultant’s recommendations, the Board shall document the reasons for that decision and 

provide those reasons in writing to Class Counsel. Ninth, for two years following the settlement 

effective date, any RFP for recordkeeping services will conform to the procedure outlined in the 

settlement agreement and any recommendations will be provided to Class Counsel. Tenth, for 

two years following the settlement effective date, Portico shall provide no services that are 

identified as Fidelity’s responsibilities in the current service agreement with Fidelity. Eleventh, 

Portico will continue to ensure that all third-party entities providing services to the ELCA Plan 

do not use information about Plan participants acquired in the course of services being provided 

to the ELCA Plan to market or sell products or services unrelated to the ELCA Plan. Twelfth, 

Class Counsel retains the ability to enforce any disputes regarding the non-monetary relief.  

V. Class Counsel’s post-settlement work on behalf of the class 

Since negotiating the settlement, Class Counsel solicited bids from potential settlement 

administrators, coordinated with Defendant on obtaining current contact information for Class 

members, and will respond to requests for information from the independent fiduciary for its 

review of the settlement. The class contains over 58,000 members. Lea Decl. ¶5. Based on its 

experience in other cases, Class Counsel anticipates spending an additional 50-100 attorney, 

paralegal, and staff hours administering the settlement over the next two years, including 

monitoring the settlement administrator, ensuring that all payments are made to class members in 

accordance with the settlement, and answering inquiries from participants promptly, all for no 

additional fee. Id. at ¶5; Schlichter Decl. at ¶25. Class Counsel will also monitor the terms of the 

settlement by reviewing the recommendations of the consultant that Defendant must hire under 

the Settlement Agreement, which will extend over the coming two years. Schlichter Decl. at ¶26. 
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VI. Preliminary approval of the settlement 

Plaintiffs moved for preliminary approval of the settlement on December 26, 2019. On 

January 9, 2020 the Court preliminarily approved the settlement. Notices will be sent to Class 

Members on March 12, 2020 and will include the amount of attorneys’ fees, expenses and Class 

Representative awards requested. 

ARGUMENT 

I. Class Counsel’s attorneys’ fee request is appropriate and reasonable 
 

Class Counsel is entitled to a reasonable fee award from the common fund. Boeing Co. v. 

Van Gemert, 444 U.S. 472, 478 (1980); see also Archbold v. Wells Fargo Bank, N.A., No. 3:13-

CV24599, 2015 WL 2476295, at *5 (S.D. W. Va. July 14, 2015) (“[T]here is a clear consensus 

among the federal and state courts, consistent with Supreme Court precedent, that the award of 

attorneys’ fees in common fund cases should be based on a percentage of the recovery.”). 

Minnesota Courts use of the lodestar method to assess the reasonableness of a request for 

attorney fees. Milner v. Farmers Ins. Exch., 748 N.W.2d 608, 620 (Minn. 2008); Green v. BMW 

of N. Am., LLC, 826 N.W.2d 530, 535 (Minn. 2013).3 The first step under the lodestar method is 

to determine the hours reasonably expended. The next step is to determine the reasonable hourly 

rate for the type of litigation performed.  These determinations are made by considering “all the 

relevant circumstances.” Green, 826 N.W.2d at 536. The circumstances that inform a court’s 

 
3 Minnesota courts apply the lodestar method to determine the reasonableness of statutory attorney fee awards. It 

is an open question as to whether a Minnesota court should apply the common-fund doctrine utilizing a percentage 
of recovery method. See, e.g., Hakins v. Thorp Loan and Thrift Co., No. 91-1705, 1992 WL 802 (Minn. Ct. App. 
1992)(unpublished opinion); Flores v. Zorbalas, No. 19-578-RMK, 2019 WL 7142886 (Minn. Ct. App. 
2019)(unpublished opinion). However, the factors for each method are similar. Compare Faircy Law Firm, P.A. v. 
API, Inc. Asbestos Settlement Trust, 912 N.W.2d 652, 659 (Minn. 2018)(listing the lodestar factors and quantum 
meruit evaluation of a contingency fee) with Soderstrom v. MSP Crossroads Apartments LLC, 2018 WL 692912, *8 
(D. Minn. Feb. 2, 2018) (listing the factors under the common fund doctrine). Additional factors under the common 
fund doctrine include reaction of the class and comparison to the fee percentages awarded in similar cases. Id. 
Plaintiffs believe the common fund doctrine should be applied in this case. The factors for each method, other than 
reaction of the class, which will be updated prior to the final approval hearing, are addressed in this memorandum.  
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determination of reasonableness of hours expended and a reasonable hourly rate include: (i) the 

time and labor required; (ii) the nature and difficulty of the responsibility assumed; (iii) the 

amount involved and the results obtained; (iv) the fees customarily charged for similar legal 

services; (v) the experience, reputation, and ability of counsel; and (vi) the fee arrangement 

existing between counsel and the client.  Milner, 748 N.W.2d at 621. 

A. The Time and Labor Required 

Class Counsel’s requested fee is amply justified by their work in this case. Class Counsel 

devoted over 11,500 hours of attorney and staff time over nearly five years to bring this case to 

an $11 million settlement. This included two successful appeals. Class Counsel’s hours are not 

only reasonable, but Class Counsel’s experience in similar litigation resulted in an efficient use 

of time.  In a similar case handled by Class Counsel involving allegations of improper payments 

for the administration of a retirement plan, and including similar appeals, Class Counsel devoted 

more than double the hours, nearly 26,000 hours of attorney time, settling the case at the 

beginning of trial. Waldbuesser v. Northrop Grumman Corp., No. 06-6213, 2017 WL 9614818, 

*3 (C.D. Cal. Oct. 24, 2017) (“[Schlichter Bogard & Denton, LLP] devoted over 26,000 hours of 

attorney, paralegal, and law clerk time over the approximately eleven years the action has been 

pending.”). Here, Class Counsel leveraged their experience to craft an efficient litigation 

strategy. The 11,500 hours expended are consistent with the hours expended in other complex 

class actions lasting half as long and without similar appellate issues. See, e.g., In re Xcel 

Energy, Inc., Sec., Derivative & “ERISA” Litig., 364 F.Supp.2d 980, 989 (D. Minn. 

2005)(Plaintiffs’ counsel spent 10,401.67 hours prosecuting the case for only two and a half 

years). 

The volume and complexity of documents produced made the analysis of those documents 

and the corresponding depositions unusually labor and time-intensive, including performing a 
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detailed accounting analysis to determine how the Defendant paid itself from the Plan. 

Defendant’s excessively complicated internal structure consisted of many departments providing 

administrative services for different benefit plans. Class Counsel had to sort through thousands 

of pages to determine who was being paid by the Plan, how the allocations were determined, and 

whether any portion of the payment was legitimate. The historical payments to these departments 

needed to be organized and accounted for to determine what services and costs were allocated to 

the Plan. Defendant’s practice regarding the at-issue reimbursements also changed over time. 

This review was in addition to analyzing whether the Defendant exercised any fiduciary 

oversight of these payments. Simply put, review of the documents was complicated and time 

consuming. The time and labor required is more than reasonable for the fee award sought. 

B. The Nature and Difficulty of the Case 

 “[R]apidly evolving” areas of law, such as this fiduciary breach case, place demands on 

counsel that are “complex and require the devotion of significant resources.” In re Wachovia 

Corp. ERISA Litig., No. 09-262, 2011 WL 5037183, at *4 (W.D. N.C. Oct. 24, 2011). Excessive 

fee litigation entails complicated claims and “novel questions of law.” Martin v. Caterpillar Inc., 

No. 07-1009, 2010 WL 3210448, at *2 (C.D. Ill. Sept. 10, 2010); Tussey v. ABB, Inc., No. 06-

4305, 2012 WL 5386033, at *3 (W.D. Mo. Nov. 2, 2012). Retirement plan fiduciary breach 

cases are a highly specialized area of law and few firms “are capable of handling this type of 

national litigation.” Abbott v. Lockheed Martin Corp., No. 06-701, 2015 WL 4398475, at *3 

(S.D. Ill. July 17, 2015); Schlichter Decl. ¶22.  

There is little precedent in this type of litigation. Class Counsel “was the first law firm in the 

country to bring an [] excessive fee lawsuit involving a 403(b) plan.” Kelly v. Johns Hopkins 

University, No. 16-2835, 2020 WL 434473, *4 (D. Md. Jan. 28, 2020). The novelty and 

difficulty are demonstrated by Defendant's retaining a global law firm that utilized attorneys 
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from multiple offices throughout the nation. Besides the novel questions of law, Plaintiffs also 

faced recent, adverse precedent. See, e.g., Cunningham v. Cornell Univ., 16-6525, 2019 WL 

4735876 (S.D.N.Y. Sep. 27, 2019)(granting summary judgment on excessive fee and investment 

performance claims); Divane v. Northwestern Univ., No. 16-8157, 2018 WL 2388118 (N.D. Ill. 

May 25, 2018)(granting motion to dismiss); Wilcox v. Georgetown Univ., No. 18-422, 2019 WL 

132281 (D.D.C. Jan. 8, 2019)(same); Davis v. Wash. Univ. in St. Louis, No. 17-1641, 2018 WL 

4684244 (E.D. Mo. Sept. 28, 2018)(same); see also Kruger v. Novant Health, Inc., No. 14-

208, 2016 WL 6769066, at *4 (M.D.N.C. Sept. 29, 2016) (noting adverse precedent).  

This case involved not only complex questions related to Defendant’s fiduciary breaches, but 

also, as noted by the Minnesota Court of Appeals, involved novel and unclear application of the 

Minnesota ecclesiastical abstention doctrine. During the appeal, the Minnesota Supreme Court 

issued an intervening clarification on that doctrine. Besides the numerous novel legal questions, 

the factual details were complicated and required a detailed accounting to determine how 

Defendant paid itself from the Plan. The facts included an excessively complicated internal 

structure, which consisted of many departments providing administrative services for many 

different benefit plans. This was a unique and difficult case to litigate. 

C. The Amount Involved and the Results Achieved 

Courts have consistently recognized that the result achieved is an important factor to be 

considered in making a fee award. See Hensley v. Eckerhart, 461 U.S. 424, 436 (1983). Here, a 

settlement fund of $11 million was obtained solely through the efforts of Class Counsel without 

the assistance of any regulatory agency or the necessity of trial. Rather than “having to wait as 

long as a decade as other classes in similar [retirement plan] cases have to do,” Class members 

will receive compensation and be able to invest their proceeds immediately in a tax-deferred 

vehicle, which adds more value. Kruger, 2016 WL 6769066, at *5. The Investment Company 
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Institute estimates that the benefit of the present value of tax deferral for 20 years is an additional 

18.6%,4 so the present value to the class of the monetary portion of the settlement is closer to $13 

million.  

The Court should also consider the value of the non-monetary relief when evaluating the 

overall benefit to the class. “Considering the non-monetary benefits and relief created by 

counsel’s efforts is important because it encourages attorneys to obtain meaningful affirmative 

relief.” Kruger, 2016 WL 6769066, at *3; see also Blanchard v. Bergeron, 489 U.S. 87, 95 

(1989) (cautioning against an “undesirable emphasis” on monetary “damages” that might 

“shortchange efforts to seek effective injunctive or declaratory relief”).  

The affirmative future relief here is extensive and provides substantial additional value to 

the class. Defendant has committed to retaining a consultant familiar with operating church 

retirement plans. The consultant will review the operations of Defendant and make specific 

recommendations to improve the Plan. Class Counsel will receive the consultant’s written 

recommendations and retain the ability to enforce any disputes regarding the non-monetary 

relief.  

The non-monetary relief provisions of the settlement provide significantly enhanced value. 

Schlichter Decl. at ¶27. These provisions will, among other things, provide professional third-

party recommendations as to the proper operation of the Plan and will also allow plan 

participants to avoid undue pressure to purchase investment products outside the Plan. 

Considering the monetary value of the settlement, plus the value of tax deferral and anticipated 

future recordkeeping fee savings resulting from competitive bidding, the settlement is valued far 

above $11 million.  

 
4 Peter Brady, Marginal Tax Rates and the Benefits of Tax Deferral, Investment Company Institute, Sept. 17, 

2013, available at http://www.ici.org/viewpoints/view_13_marginal_tax_and_deferral. 
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D. The Fees Customarily Charged for Similar Legal Services 

Reasonableness of hourly rates are determined by reference to those rates “prevailing in the 

community for similar services by lawyers of reasonably comparable skill, experience, and 

reputation.” Blum v. Stemson, 465 US 886, 896, n.11 (1984); see also Domtar, Inc. v. Niagara 

Fire Ins. Co., 563 N.W.2d 724, 741 (Minn. 1997) (noting other factors involved in the question 

of a reasonable fee).   

Class Counsel represents clients entirely on a contingency basis and does not charge an 

hourly fee. Schlichter Decl. at ¶37. Class Counsel has brought actions across the country 

defended by national firms with significant retirement plan fiduciary litigation expertise. See 

Schlichter Decl. ¶¶2, 33. Therefore, retirement plan fiduciary litigation, such as this, involves a 

national market because the number of plaintiff’s firms, with the necessary expertise and are 

willing take the risk and devote the resources to litigate complex claims, is small. Abbott, 2015 

WL 4398475 at *3; Schlichter Decl. ¶¶17, 31-34. Even the number of Defense firms with the 

necessary expertise to defend these cases is small and limited to very large firms. Defendants 

retained a global law-firm, Morgan Lewis, one of the largest law firms in the nation, which 

routinely defends similar cases. During this litigation, Defendant utilized Morgan Lewis 

attorneys from multiple offices including Chicago, Washington D.C., and Dallas. Thus, the 

relevant hourly rate is the “nationwide market rate” and opposing counsel’s rates are instructive 

because Plaintiffs charge an entirely contingent fee. Kruger, 2016 WL 6769066, at *4; Sims v. 

BB&T Corp., No. 15-705, 2019 WL 1993519, at *2 (M.D.N.C. May 6, 2019); Beesley v. Int’l 

Paper Co., No. 06-703, 2014 WL 375432, at *3 (S.D. Ill. Jan. 31, 2014); Abbott, 2015 WL 

4398475, at *2; Tussey v. ABB Inc., No. 06-4305, 2015 WL 8485265, at *7 (W.D. Mo. Dec. 9, 

2015).  
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As recently as January 2020, Class Counsel’s reasonable hourly rates to calculate the lodestar 

have been approved in similar class action litigation. Kelly, 2020 WL 434473, *6-7. The 

approved hourly rates are: for attorneys with at least 25 years of experience, $1,060 per hour; for 

attorneys with 15–24 years of experience, $900 per hour; for attorneys with 5–14 years of 

experience, $650 per hour; for attorneys with 2-4 years of experience, $490 per hour; and for 

Paralegals and Law Clerks, $330 per hour. Id. (approving lodestar multiplier of 2.45). 

In a similar fiduciary breach case, the reasonable hourly rates sought by Class Counsel were 

independently verified by a recognized expert in attorney fee litigation who opined that Class 

Counsel’s requested rates were reasonable based on rates charged by national attorneys of 

equivalent experience, skill, and expertise in complex class action litigation. Lea Decl. at ¶6, Ex. 

B (Declaration of Sanford Rosen). Mr. Rosen’s declaration includes 2017 rates charged by firms 

similar in size to Morgan Lewis, including 2017 rates charged by Sidley Austin LLP, who was 

involved in the appeal. Id.,t Ex. B at ¶¶53-55 (detailing hourly rates for various large firms in 

New York, Washington D.C., Chicago and San Francisco). These large firms’ 2017 rates exceed 

those requested by Class Counsel. Id; see also U.S. Bank Nat’l Assoc. v. Dexia Real Estate 

Capital Mkts., No. 12-9412, 2016 WL 6996176, *8 (S.D.N.Y. Nov. 30, 2016) (observing in 2016 

that Morgan Lewis and another large firm billed at rates ranging from $250 per hour to $1,055 

per hour to the client and that “partner billing rates in excess of $1,000 an hour are by now not 

uncommon in the context of complex commercial litigation.”). In a similar case with similar 

large firms serving as opposing counsel, the two Defendants’ legal fees, not including expenses, 

exceeded $42 million through trial in 2010. Tussey v. ABB, Inc., No. 06-4305, 2019 WL 

3859763, *3 (W.D. Mo. Aug. 16, 2019).   Because of the close similarities between the fiduciary 

breach claims and this one, Class Counsel being the same, opposing counsel’s involvement in 
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many of those cases, and the recency of the decisions, the same rates are appropriate. See Kelly, 

2020 WL 434473 (noting opposing counsel’s involvement).  

The actual fee requested by Class Counsel, $3,666,300, results in a blended rate of $316.61. 

This blended rate is likely close to the amount opposing counsel now bills its clients for a first-

year associate. See U.S. Bank Nat’l Assoc., 2016 WL 6996176, *8. This $316 blended rate is also 

far less than the blended rates approved by multiple courts in similar matters. See, e.g., 

Waldbuesser, 2017 WL 9614818, *5 (approving Class Counsel’s blended rate of $514.60 per 

hour in 2017); Tussey v. ABB, Inc., 746 F.3d 327, 340-41 (8th Cir. 2014) (approving $514.60 

blended rate); Will v. Gen. Dynamics Corp., No. 06-698-GPM, 2010 WL 4818174, at *9, 13 

(S.D. Ill. Nov. 22, 2010) (blended rate of $514.60 per hour to calculate lodestar in 

2010); Krueger, 2015 WL 4246879, at *8–9 (applying blended rate of $514.60 based on Tussey).   

Using Class Counsel’s rates, the lodestar is $8,696,889, creating a multiplier of 0.42. This is 

far below the range of multipliers approved in complex class actions. See, e.g., In re Xcel 

Energy, Inc., Sec., Derivative & ERISA Litig., 364 F.Supp.2d at 999 (approving 4.7 lodestar 

multiplier and citing other complex class action cases approving multipliers ranging from 4.3 to 

6.69); In re UnitedHealth Group Inc. PSLRA Litig., 43 F.Supp.2d 1094 (D. Minn. 2009) 

(approving 6.5 lodestar); see also Newberg on Class Action § 14.6 (4th ed. 2009) (“Multiples 

ranging from one to four frequently are awarded in common fund cases when the lodestar 

method is applied.”).  

The requested one-third of the settlement funds is routinely awarded in similar cases. 

This demonstrates the reasonableness of the requested fee award under both the lodestar and 

common fund methods. 
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Case Fee % 
Kelly v. Johns Hopkins Univ., No. 2020 WL 434473 (D. Md. 
Jan. 20, 2020) 

33.33% 

Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 (M.D. 
Tenn. Oct. 22, 2019) 

33.33% 

Tussey v. ABB, Inc., No. 06-4305, 2019 WL 3859763 (W.D. 
Mo. August 16, 2019) 

33.33% 

Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519 (M.D. 
N.C. May 6, 2019) 

33.33% 

Clark v. Duke, No. 16-1044, 2019 WL 2579201 (M.D. N.C. 
June 24, 2019) 

33.33% 

Ramsey v. Phillips N.A., No. 18-1099, Doc. 27 (S.D. Ill. Oct. 
15, 2018) 

33.33% 

In re Northrop Grumman Corp. ERISA Litig., No. 06-6213, 
2017 WL 9614818 (C.D. Cal. Oct. 24, 2017) 

33.33% 

Gordan v. Mass. Mut. Life Ins. Co., No. 13-30184, 2016 WL 
11272044 (D. Mass. Nov. 3, 2016) 

33.33% 

Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 
6769066 (M.D.N.C. Sept. 29, 2016) 

33.33% 

Spano v. Boeing Co., No. 06-743, 2016 WL 3791123 (S.D. 
Ill. Mar. 31, 2016) 

33.33% 

Abbott v Lockheed Martin Corp., No. 06-701, 2015 WL 
4398475 (S.D. Ill. July 17, 2015) 

33.33% 

Krueger v. Ameriprise Fin., Inc., No. 11-2781, 2015 WL 
4246879 (D. Minn. July 13, 2015) 

33.33% 

Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432 
(S.D. Ill. Jan. 31, 2014) 

33.33% 

Nolte v. Cigna Corp., No. 07-2046, 2013 WL 12242015 
(C.D. Ill. Oct. 15, 2013) 

33.33% 

Will v. Gen. Dynamics Corp., No. 06-698, 2010 WL 4818174 
(S.D. Ill. Nov. 22, 2010) 

33.33% 

Martin v. Caterpillar Inc., No. 07-1009, 2010 WL 11614985 
(C.D. Ill. Sept. 10, 2010) 

33.33% 

 
Schlichter Decl. at ¶33, Exs. B, C. (Cassell, Phillips attorney fee orders).  

E. The Experience, Reputation, and Ability of Counsel 

The skill, experience, and quality of work of counsel are also important factors in setting a 

fair fee. As demonstrated by the history of the case, Class Counsel are skilled and experienced 

class action and appellate litigators, and they have devoted the effort and time necessitated by the 

circumstances, including the complexity of the legal and factual issues, the class certification 
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issues, appeals, and the significant discovery. Class Counsel have prosecuted this case efficiently 

and have achieved an excellent result.  A copy of Class Counsel’s firm biography is included in 

the Declaration of Jerome J. Schlichter.  Schlichter Decl., ¶4 and Ex. A; see also id. at ¶¶5-24. 

Class Counsel are “highly experienced” in similar fee litigation. In re Northrop Grumman 

Corp. ERISA Litig., No. 06-6213, 2017 WL 9614818, at *4 (C.D. Cal. Oct. 24, 2017) (retirement 

plan class action involving similar issues and multiple appeals). Class Counsel is not only highly 

experienced, but “pioneer[ed] . . . the field of retirement plan litigation.” Abbott, 2015 WL 

4398475, at *1. Class Counsel is the “preeminent firm” in excessive fee litigation having 

“achieved unparalleled results on behalf of its clients” in the face of “enormous risks.” Nolte v. 

Cigna Corp., No. 07-2046, 2013 WL 12242015, at *3–4 (C.D. Ill Oct. 15, 2013). The firm also 

obtained the only victory for an excessive fee case in the Supreme Court of the United States. 

Tibble v. Edison Int’l, 575 U.S. 523 (2015).  

Courts across the country have recognized the reputation, skill, and determination of Class 

Counsel in pursuing relief on behalf of retirement plan participants. In addressing the efforts of 

Class Counsel in Kelly, which resulted in a 2.45 lodestar, Judge George L. Russell, III of the 

District of Maryland stated that “[t]he Court is convinced that the successful, efficient recovery 

for the class was only obtained because of Schlichter, Bogard & Denton’s record of success and 

risking substantial sums of money and investing thousands of hours of attorney time … [.]” 

Kelly, 2020 WL 434473, *4. Chief Judge Osteen of the Middle District of North Carolina, noted: 

Class Counsel’s efforts have not only resulted in a significant monetary award to 
the class but have also brought improvement to the manner in which the Plans are 
operated and managed which will result in participants and retirees receiving 
significant savings in the coming four years. 

 
Kruger, 2016 WL 6769066, at *3. U.S. District Judge Catherine C. Eagles “recognized the 

experience, reputation, and ability” of Plaintiffs’ counsel and found that the firm “demonstrated 
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diligence, skill, and determination in this matter and, more generally, in an area of law in which 

few attorneys and law firms are willing or capable of practicing.” Clark v. Duke Univ., No. 16-

1044, 2019 WL 2579201, at *3 (M.D. N.C. June 24, 2019). In another ERISA class action from 

last year, Judge Eagles recognized the “skill and determination” of Class Counsel and noted that 

“[i]t is unsurprising that only a few firms might invest the considerable resources to ERISA class 

actions such as this, which require considerable resources and hold uncertain potential for 

recovery.” Sims v. BB&T Corp., No. 15-732, 2019 WL 1993519, at *3 (M.D. N.C. May 6, 2019). 

Judge McDade of the Central District of Illinois, speaking of Class Counsel, observed that 

achieving a favorable result in this type of case required extraordinary efforts. Martin v. 

Caterpillar, Inc., No. 07-1009, 2010 WL 3210448, at *2 (C.D. Ill. Aug. 12, 2010). Judge Baker 

from the same district also found: 

The law firm Schlichter, Bogard & Denton is the leader in 401(k) fee litigation . . 
. [T]he fee reduction attributed to Schlichter, Bogard & Denton’s fee litigation 
and the Department of Labor’s fee disclosure regulations approach $2.8 billion in 
annual savings for American workers and retirees.  
 

Nolte, 2013 WL 12242015, at *2 (internal citations omitted). 

Numerous other judges have commended the work of Class Counsel in similar matters. U.S. 

District Judge Patrick Murphy stated: 

Schlichter, Bogard & Denton’s work throughout this litigation illustrates an 
exceptional example of a private attorney general risking large sums of money 
and investing many thousands of hours for the benefit of employees and retirees. . 
. .  Litigating the case required Class Counsel to be of the highest caliber and 
committed to the interests of the participants and beneficiaries of the General 
Dynamics 401(k) Plans.  

 
Will v. Gen. Dynamics Corp., No. 06-698, 2010 WL 4818174, at *3 (S.D. Ill. Nov. 22, 2010). 

U.S. District Judge David Herndon similarly stated: 

Litigating this case against formidable defendants and their sophisticated 
attorneys required Class Counsel to demonstrate extraordinary skill and 
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determination. Schlichter, Bogard & Denton and lead attorney Jerome 
Schlichter’s diligence and perseverance, while risking vast amounts of time and 
money, reflect the finest attributes of a private attorney general.  
 

 Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432, at *2 (S.D. Ill. Jan. 31, 2014).  

After recognizing “the persistence and skill of [Class Counsel’s] attorneys,” Judge Nancy 

Rosenstengel similarly noted:  

Class Counsel has been committed to the interests of the participants and 
beneficiaries of Boeing’s 401(k) plan in pursuing this case and several other 
401(k) fee cases of first impression. The law firm Schlichter, Bogard & Denton 
has significantly improved 401(k) plans across the country by bringing cases such 
as this one[.] 

 
Spano v. Boeing Co., No. 06-743, 2016 WL 3791123, at *3 (S.D. Ill. Mar. 31, 2016).  

In awarding attorneys’ fees to Class Counsel after the first trial of an excessive fee class 

action, the district court concluded that “Plaintiffs’ attorneys are clearly experts in ERISA 

litigation.” Tussey v. ABB, Inc., No. 06-4305, 2012 WL 5386033, at *3 (W.D. Mo. Nov. 2, 

2012). Class Counsel’s experience, reputation and ability in retirement plan excessive fee 

litigation are unmatched. 

F. The Contingent Nature of the Representation 

The contingent nature of the representation also supports the reasonableness of the hours 

expended and the requested fee award. Class Counsel litigated this matter on a contingent basis 

with no guarantee of recovery. Thus, Class Counsel had an incentive to litigate this matter 

efficiently. See Schlichter Decl. at ¶¶23-24, 31-32, 34. The Named Plaintiffs would not have 

been able to pursue this litigation other than on a contingency fee basis. Id at ¶28. Class Counsel 

entered into contingency fee agreements with each of the Named Plaintiffs for one-third of any 

monetary recovery plus reimbursement of expenses. Id. at ¶29. 

In Class Counsel’s experience, the risk of non-payment would not end in this case even if a 

successful judgment was obtained after a trial. Id. at ¶¶32, 34. Defendant would likely again 
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challenge the case on appeal. For example, in Tussey v. ABB, Inc., Class Counsel tried the first 

full trial of any 401(k) excessive fee case in January 2010, which resulted in a favorable 

judgment in March 2012. No. 06-4305, 2012 WL 1113291 (W.D. Mo. Mar. 31, 2012). At the 

time of the judgment in 2012, the case had been pending for over five years, about the same 

period of time this case was pending. After two separate appeals to the Eighth Circuit Court of 

Appeals and multiple remands to the district court, lasting over twelve years, the parties finally 

settled on March 28, 2019. Tussey, 2019 WL 3859763, *1. This came after over 24,000 attorney 

hours were invested by Class Counsel. Id. at *2. There are other cases which Class Counsel lost 

entirely and bore the entirety of attorney hours and costs. Schlichter Decl. at ¶23. 

Obtaining the $11 million settlement in this case required Class Counsel to remain 

committed to the litigation and the significant risk of nonpayment following the grant of 

dismissal and the original class certification order. Rather than having to wait over a decade, like 

the class members in other excessive fee cases, Class members will receive compensation and be 

able to invest their proceeds immediately in a tax-deferred vehicle and enjoy the future benefits 

of the non-monetary relief. Class Counsel will seek no compensation for the extra benefits of the 

tax-deferred growth or non-monetary relief.  Schlichter Decl. at ¶36. 

II. Other Considerations 

 “The product of reasonable hours does not end the inquiry. There remains other 

considerations that may lead the district court to adjust the fee upward or downward.” Green, 

826 N.W.2d at 621 (quoting Hensley, 461 U.S. at 434).  Several other factors support Class 

Counsel’s requested fee.  

A. An independent fiduciary must approve Class Counsel’s fee request 

Under the settlement agreement, Defendant, with the agreement of Class Counsel, shall 

retain an independent fiduciary to determine whether the settlement should be approved. The 
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independent fiduciary will review Class Counsel’s fee request to determine if it is fair to the 

Class. The independent fiduciary’s written determination will be provided by April 11, 2020 and 

will be available for the Court’s review. A favorable determination by the independent third-

party fiduciary, familiar with this litigation, will support Class Counsel’s fee request.  

B. Plaintiffs faced highly experienced opposing counsel  

This type of litigation involves highly experienced multi-national law firms. Complex 

class actions, such as this, are generally defended with a blank check for defense costs. 

Tussey v. ABB, Inc. represents a prime example of this. There, the two corporate 

defendants had 15 or more lawyers present in the courtroom throughout the month-long 

trial. Schlichter Decl. at ¶32. The two defendants’ legal fees in that case alone exceeded 

$42 million as of January 2010. Tussey, 2015 WL 8485265, at *6. Nine more years of 

attorneys’ fees were subsequently incurred by the defendants. “With an opponent that is a 

‘sophisticated corporation with sophisticated counsel’, such as here, additional skill is 

necessary… [.]” Kelly, 2020 WL 434473, *4 (quoting Nolte, 2013 WL 12242015, at *3); 

see also Smith v. Krispy Kreme Doughnut Corp., No. 05-187, 2007 WL 119157, at *2 

(M.D. N.C. Jan. 10, 2007) (“Additional skill is required when the opponent is a 

sophisticated corporation with sophisticated counsel”). 

At the outset, Class Counsel expected this case to be vigorously defended by the 

Defendant with sophisticated counsel. See Schlichter Decl. at ¶31. Class Counsel faced 

highly experienced opposing counsel with significant resources at their disposal. 

Defendant retained a sophisticated global law firm, Morgan Lewis, in addition to the 

large national firm Stinson Leonard Street LLP, which filed a comprehensive motion to 

dismiss, vigorously opposed Plaintiffs’ appeals, filed petitions for certiorari and filed a 

thorough opposition to Plaintiffs’ motion to certify the class. On appeal, Plaintiffs faced 
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amicus briefs drafted by the global law firm, Sidley Austin LLP and several states 

attorney generals on contested issues of constitutional law. After losing the appeal, 

Defendant retained the First Liberty Institute to draft its Petition for Writ of Certiorari in 

the Supreme Court of the United States asking the Court to review constitutional 

questions. First Liberty Institute’s website indicates it is the largest legal organization in 

the nation dedicated exclusively to defending religious liberties with a 90% victory rate 

across all legal matters it handles. This required additional skill by Class Counsel in areas 

beyond excessive fee litigation, including constitutional law. 

C. The preclusion of other employment due to acceptance of the case 

This type of litigation may require 20,000 to 30,000 hours over more than a decade to 

litigate through trial and various appeals. Lea Decl. at ¶27; see also Tussey, 2015 WL 

8485265 (over 12 years of litigation and 24,000 hours). Therefore, it is undesirable to 

bring these types of cases for most firms. See Schlichter Decl. at ¶22. Class Counsel 

understood the significant investment of time and resources this case would require. The 

decision to pursue this case, advance substantial costs, and commit substantial resources 

and thousands of attorney hours to obtain a successful recovery materially affected Class 

Counsel’s ability to handle “other simpler and less risky matters.” Krakauer v. Dish 

Network L.L.C., No. 14-333, 2018 WL 6305785, at *4 (M.D.N.C. Dec. 3, 2018); 

Schlichter Decl. at ¶35.   

D. Class Counsel will not seek fees for continued work on behalf of the class 

Class Counsel’s hours do not include the time counsel will spend drafting the motion for 

final approval and attending the final approval hearing. Class Counsel will also monitor the 

settlement by reviewing the recommendations of the consultant and enforcing the settlement all 

for no additional fee.  
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Based on its experience in other cases, Class Counsel also anticipates spending an additional 

50-100 attorney, paralegal and staff hours administering the settlement over the upcoming years, 

including monitoring the settlement administrator, ensuring that all payments are made to Class 

members in accordance with the settlement, and answering inquiries from participants promptly. 

Class Counsel will provide these additional services to the class for no additional fee.  

E. Public policy 

Public policy additionally supports Class Counsel’s fee. This litigation has provided a 

“significant, national contribution” helping to “clarify[y] [fiduciary] standards” and “educate[] 

plan administrators, the Department of Labor, the courts and retirement plan participants about 

the importance of monitoring recordkeeping fees and separating a fiduciary’s corporate interest 

from its fiduciary obligations.” Tussey, 2015 WL 8485265, at *2. “The public benefits when 

capable and seasoned counsel undertake private action to enforce laws.” In re The Mills Corp. 

Sec. Litig., 265 F.R.D. 246, 263 (E.D. Va. 2009). This case draws attention to similar plans 

administered under state prudent investor laws. Class Counsel devotes substantial time and 

resources to pursue fiduciary breach claims on behalf of retirement plan participants. These 

efforts have contributed to billions of dollars in fee savings for retirement plan participants. 

Nolte, 2013 WL 12242015, at *2. Plan sponsors subject to state prudent investor laws will need 

to review their policies and procedures based on the settlement.  

When Class Counsel first filed an excessive fee lawsuit, “no other firm was willing to accept 

such a daunting challenge on this case at any rate[.]” Nolte, 2013 WL 12242015, at *3; 

Schlichter Decl. at ¶33, Ex. C (Ramsey, at 3). Even now, few law firms have the expertise and 

are willing take the risk and devote the substantial resources necessary, all at risk of nonpayment, 

to litigate these complex claims on behalf of retirement plan participants. Abbott, 2015 WL 

4398475, at *3; Schlichter Decl. ¶22. That is especially true where application of the 
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ecclesiastical abstention doctrine remained unclear when Class Counsel filed the complaint.  

Class Counsel’s willingness to bear the risk of prosecuting this action to benefit employees and 

retirees and the lack of interest by others in the legal community to clarify the duties and 

obligations of retirement plan sponsors and vendors supports the reasonableness of their fee 

request.  

III. The Court should award reimbursement of Class Counsel’s out-of-pocket costs. 

Plaintiffs vigorously litigated this case for almost five years.  Class Counsel incurred 

unreimbursed, out-of-pocket expenses totaling $130,001. Plaintiffs now seek reimbursement for 

those expenses.  Reimbursement of the expenses of counsel whose efforts produced the recovery 

is appropriate and customary. See, e.g., Jorstad v. IDS Realty Trust, 643 F.2d 1305, 1315 (8th 

Cir. 1981); In re Xcel Energy, Inc. Sec. Derivative & ERISA Litig., 364 F. Supp. 2d at 991 

(awarding expenses for costs related to photocopying, postage, messenger services, document 

depository, telephone and facsimile charges, filing and witness fees, computer assisted legal 

research, and expert fees). Reimbursable expenses include expert fees, travel, telephone, postage, 

delivery services, and computerized legal research. Alba Conte, 1 Attorney Fee Awards §2:19 

(3d ed. 2004). See Lea Decl. ¶10.5 The expenses in this case were reasonable and necessary.  Id. 

at ¶27. 

Class Counsel brought this case without guarantee of reimbursement or recovery; therefore, 

there was a strong incentive to limit costs. Obtaining a judgment is extraordinarily difficult. It 

requires counsel to risk very significant time and money “in the face of vigorous resistance by 

employers.” Schlichter Decl. at ¶33, Ex. C (Ramsey at 2); see also Lea Decl. ¶¶7, 10, 27. Given 

the complexity, the costs incurred are much lower than wat is otherwise xpected in a case of this 

 
5 Class Counsel is not seeking reimbursement for expenses paid for local counsel’s time. 
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magnitude that was litigated for years. See, e.g., Tussey, 2019 WL 3859763, at *5 ($2.2 million 

in expenses); Spano, 2016 WL 3791123, at *14 ($1.8 million in expenses); Abbott, 2015 WL 

4398475, at *1, 4 ($1.6 million in expenses); Beesley, 2014 WL 375432, at *1, 3 ($1.6 million in 

expenses); In re Northrop Grumman ERISA Litig., 2017 WL 9614818, at *6 ($1.2 million in 

expenses); George, 2012 WL 13089487, at *1, 4 ($1.5 million in expenses). 

Class Counsel knew it would have to incur substantial expenses. In the protracted Tussey 

litigation, Class Counsel incurred very substantial out-of-pocket expenses for over a decade 

(over $2 million in expenses). The same is true here. Class Counsel devoted thousands of hours 

to litigate the claims and advanced $130,001 in litigation expenses, all at risk. Class Counsel was 

ready and willing to expend the resources necessary to litigate this case through trial and obtain a 

favorable result for the class without guarantee of reimbursement.  

IV. The Court should approve incentive awards to the Class Representatives.  

The Settlement also includes an incentive award request for the Named Plaintiffs. Incentive 

payments are commonly awarded to class representatives. Schaff v. Chateau Communities, Inc., 

No. 03-6402, 2004 WL 1908209 (D.C. Minn. May 27, 2004); Employee Benefits Plans Sec. 

Litig., No. 92-708, 1993 WL 330595, *23 (D. Minn. June 2, 1993). In determining whether 

incentive awards are appropriate, courts consider what actions the plaintiffs took to protect the 

class’s interests, the degree the class benefited and the time and effort the plaintiffs expended in 

pursing the litigation.  In re U.S. Bancorp Litig., 291 F.3d 1035, 1038 (8th Cir. 2002). 

Here, Named Plaintiffs performed a public service by seeking to enforce the rights of the 

class and conferred a benefit on the class. The incentive awards reflect the efforts of the Named 

Plaintiffs in gathering and communicating information to counsel and acting as the public face of 

the litigation.  Here, the Named Plaintiffs helped to prosecute the suit by providing the initial 

documents for Class Counsel’s investigation of the claims, gathering documents for production, 
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responding to discovery responses, working with counsel on motion practice, and preparing for 

and attending depositions.  The payments of $25,000.00 to each Class Representative and 

$10,000 to the Individually Named Plaintiff are well-deserved and should be awarded.  

The Named Plaintiffs assisted Class Counsel. See Lea Decl. ¶¶13-15. They risked their 

reputation and alienation from employers “in bringing an action against a prominent [institution] 

in their community.” Kruger, 2016 WL 6769066, at *6; see also Lea Decl. ¶14. Defendant 

posted about the dismissal of the lawsuit on the news portion of its website, which included the 

names of each Class Representative.6 This case has been pending for five years. “When litigation 

has been protracted, an incentive award is especially appropriate.” Waldbuesser, 2017 WL 

9614818, *8. Further, absent an incentive award, each Class Representative will gain no benefit 

beyond that they would receive as an ordinary class member.  

A $25,000 incentive award each for Pastor David Bacon, Patricia Hepner and Ruth Dold and 

an incentive award of $10,000 for Individual Named Plaintiff Sharon Hvam is reasonable and 

appropriate given the contributions of the Class Representatives. The total incentive awards 

represent less than one percent of the total monetary recovery to the class. This amount follows 

awards in similar excessive fee settlements. See Kruger, 2016 WL 6769066, at *6; Abbott, 2015 

WL 4398475, at *4; Beesley, 2014 WL 375432, at *4; Will, 2010 WL 4818174, at *4 (all 

awarding $25,000 to each named plaintiff). 

CONCLUSION 

Plaintiffs request that the Court approve a fee award of $3,666,300, reimbursement of 

$130,001 in expenses, $25,000 in incentive awards for the Class Representatives and a $10,000 

incentive award for the Individually Named Plaintiff. 

 
6 See https://www.porticobenefits.org/NewsEvents/News/2016_News_Archive/ 
2016_1_10_DismissalOfLawsuitAppealed.  
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STATE OF MINNESOTA  DISTRICT COURT 
 
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT 
 

CASE TYPE: Civil Other/Miscellaneous 
PASTOR DAVID BACON, PATRICIA 
HEPNER, RUTH DOLD, AND SHARON 
HVAM, individually and as representatives of a 
class of similarly situated persons on behalf of the 
Evangelical Lutheran Church in America 
Retirement Plan and the ELCA Retirement Plan 
for the Evangelical Lutheran Good Samaritan 
Society, 
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v. 
 

BOARD OF PENSIONS OF THE 
EVANGELICAL LUTHERAN CHURCH IN 
AMERICA (D/B/A PORTICO BENEFIT 
SERVICES), a Minnesota corporation.  
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File No. 27-CV-15-3425 
 
Judge Ronald L. Abrams 
 
 
 
 
DECLARATION OF JEROME J. 
SCHLICHTER IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
ATTORNEYS’ FEES 

 
I, Jerome J. Schlichter, declare as follows: 

1. I am the founding and managing partner of the law firm of Schlichter, Bogard & 

Denton, LLP, Class Counsel for Plaintiffs in the above-referenced matters. This declaration is 

submitted in support of Plaintiffs’ Motion for Attorneys’ Fees, Reimbursement of Expenses, and 

Case Contribution Awards for Named Plaintiffs. I am familiar with the facts set forth below and 

able to testify to them. 

2. I received my Bachelor’s degree in Business Administration from the University 

of Illinois in 1969, with honors and was a James Scholar. I received my Juris Doctorate from the 

University of California at Los Angeles (UCLA) Law School in 1972, where I was an Associate 

Editor of UCLA Law Review. I am licensed to practice law in the states of Illinois, Missouri, and 

California and am admitted to practice before the Supreme Court of the United States, the 
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Second, Third, Fourth, Fifth, Seventh, Eighth and Ninth Circuit Courts of Appeals and numerous 

U.S. District Courts. I have also been an Adjunct Professor teaching trial practice at Washington 

University School of Law, and repeatedly selected by my peers for the list of The Best Lawyers 

in America. 

3. Through over 40 years of practice, I have handled, on behalf of plaintiffs, 

substantial personal injury, civil rights class actions, mass torts and class action fiduciary breach 

litigation under the Employee Retirement Income Security Act (ERISA), on behalf of 

participants in large 401(k) and 403(b) plans. In 2014, I was ranked number 4 in a list of the 100 

most influential people nationally in the 401(k) industry in the industry publication 401(k) Wire. 

Examples of class action cases I have successfully handled include: Brown v. Terminal Railroad 

Association, a race discrimination case in the Southern District of Illinois on behalf of all 

African-American and Hispanic employees at a railroad; Mister v. Illinois Central Gulf Railroad, 

832 F.2d 1427 (7th Cir. 1987), a failure-to-hire class action brought on behalf of hundreds of 

African-American applicants from East St. Louis, Illinois at a major railroad which was tried to 

conclusion and successfully appealed to the Seventh Circuit Court of Appeals and finally 

concluded with more than $10 million for the class over twelve years of litigation; Wilfong v. 

Rent-A-Center, No. 00-680-DRH (S.D.Ill. 2002), a nationwide gender discrimination in 

employment case on behalf of women, which was successfully settled for $47 million and 

substantial affirmative relief to the class of thousands, after defeating the defendant’s attempt to 

conduct a reverse auction. 

4. My firm has been named class counsel in many cases involving claims of 

fiduciary breaches in large 401(k) and 403(b) plans. See Vellali v. Yale University, No. 16-1345, 

2019 WL 5204456 (S.D.N.Y. Sept. 24, 2019); Bell v. Pension Cmte. of ATH Holding Co., No. 
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15-2062, 2018 WL 4385025 (S.D. Ind. Sept. 14, 2018); Cunningham v. Cornell Univ., No. 16-

6525, Doc. 219 (S.D.N.Y. Jan. 22, 2019); Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 126 

(M.D.Tenn. Oct. 23, 2018); Cates v. Trustees of Columbia Univ., No. 16-6524, Doc. 218 

(S.D.N.Y. Nov. 8, 2018); Henderson v. Emory Univ., No. 16-2920, Doc. 167 (N.D.Ga. Sept. 13, 

2018); Tracey v. MIT, No. 16-11620, Doc. 157 (D.Mass. Oct. 19, 2018); Sacerdote v. New York 

University, No. 16-6284, 2018 U.S.Dist.LEXIS 23540, 16 (S.D.N.Y. Feb. 13, 2018); Clark v. 

Duke Univ., No. 16-1044, 2018 U.S.Dist.LEXIS 62532 (M.D.N.C. Apr. 13, 2018); Ramos v. 

Banner Health, No. 15-2556, Doc. 296 (D.Colo. Mar. 23, 2018); Troudt v. Oracle Corp., No. 16-

175, 2018 U.S.Dist.LEXIS 15151 (D.Colo. Jan. 30, 2018); Pledger v. Reliance Trust, No. 15-

4444, Doc. 101 (N.D.Ga. Nov. 7, 2017); Marshall v. Northrop Grumman Corp., No. 16-6794, 

Doc. 130 (C.D.Cal. Nov. 3, 2017); Sims v. BB&T Corp., No. 15-732, 2017 U.S. Dist. LEXIS 

137738 (M.D.N.C. Aug. 28, 2017); Gordan v. Massachusetts Mutual Life Insurance Co., No. 13-

30184, Doc. 112 (D.Mass. June 22, 2016); Kruger v. Novant Health, No. 14-208, Doc. 53 

(M.D.N.C. May 17, 2016); Krueger v. Ameriprise Financial, Inc., 304. F.R.D. 559 (D.Minn. 

2014); Abbott v. Lockheed Martin Corp., 286 F.R.D. 388 (S.D.Ill. 2012), and Abbott, No. 06-

701, Doc. 403 (S.D.Ill. Aug. 1, 2014); Beesley v. Int’l Paper Co., No. 06-703, Doc. 240 (S.D.Ill. 

Sept. 30, 2008), and Doc. 543 (S.D.Ill. Oct. 10, 2013); Nolte v. Cigna Corp., No. 07-2046, 2013 

U.S.Dist.LEXIS 101165 (C.D.Ill. July 3, 2013); Spano v. Boeing Co., 294 F.R.D. 114 (S.D.Ill. 

2013); George v. Kraft Foods Global Inc., No. 08-3799, 2012 U.S.Dist.LEXIS 26536 (N.D.Ill. 

Feb. 29, 2012)(George II); In re Northrop Grumman Corp. ERISA Litig., No. 06-6213, 2011 

U.S. 94451 (C.D.Cal. Mar. 29, 2011); Will v. General Dynamics Corp., No. 06-698, 2010 

U.S.Dist.LEXIS 95630 (S.D.Ill. Nov. 22, 2010); Martin v. Caterpillar Inc., No. 07-1009, Doc. 

173 (C.D.Ill. April 21, 2010); Tibble v. Edison Int’l, No. 07-5359, 2009 U.S. Dist. LEXIS 
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120939 (C.D.Cal. June 30, 2009); George v. Kraft Foods Global Inc., 251 F.R.D. 338 (N.D.Ill. 

2008)(George I); Taylor v. United Tech. Corp., No. 06-1494, 2008 U.S.Dist.LEXIS 43655 

(D.Conn. June 3, 2008); Kanawi v. Bechtel Corp., 254 F.R.D. 102 (N.D.Cal. 2008); Tussey v. 

ABB Inc., No. 06-4305, 2007 U.S.Dist.LEXIS 88668 (W.D. Mo. Dec. 3, 2007); Loomis v. Exelon 

Corp., No. 06-4900, 2007 U.S.Dist.LEXIS 46893 (N.D.Ill. June 26, 2007). A brief biography of 

my firm, including summaries of our professional experience, is attached hereto as Exhibit A. 

5. My work in plaintiffs’ class action cases has been noted by federal judges. 

Honorable Judge James Foreman, in the Mister case, supra, speaking of my efforts, stated:  

This Court is unaware of any comparable achievement of public good by a private 
lawyer in the face of such obstacles and enormous demand of resources and 
finance. 

Order on Attorney’s Fees, Mister v. Illinois Central Gulf R.R., No. 81-3006 (S.D.Ill. 1993).  

6. Honorable Judge David R. Herndon wrote, regarding my and the firm’s handling 

of the Wilfong class action, supra: 

Class counsel has appeared in this court and has been known to this Court for 
approximately 20 years. This Court finds that Mr. Schlichter’s experience, 
reputation and ability are of the highest caliber. Mr. Schlichter is known well to 
the District Court Judge and this Court agrees with Judge Foreman’s review of 
Mr. Schlichter’s experience, reputation and ability. 

Order on Attorney’s Fees, Wilfong v. Rent-A-Center, No. 0068-DRH (S.D.Ill. 2002). Judge 

Herndon also noted in Wilfong that I “performed the role of a ‘private attorney general’ 

contemplated under the common fund doctrine, a role viewed with great favor in this Court” and 

described my action as “an example of advocacy at its highest and noblest purpose.” Id. 

7. In Beesley v. International Paper, a 401(k) ERISA excessive fee case that resulted 

in a settlement of $30 million plus substantial affirmative relief following seven years of 

litigation, Judge David Herndon observed: “Litigating this case against formidable defendants 

and their sophisticated attorneys required Class Counsel to demonstrate extraordinary skill and 
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determination. Schlichter, Bogard & Denton and lead attorney Jerome Schlichter’s diligence and 

perseverance, while risking vast amounts of time and money, reflect the finest attributes of a 

private attorney general.” Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432, at 2 (S.D.Ill. 

Jan. 31, 2014). Similarly, in Abbot v. Lockheed Martin, a 401(k) excessive fee case that took 

over nine years, Honorable Chief Judge Reagan observed that “[t]he law firm Schlichter, Bogard 

& Denton has had a humongous impact over the entire 401(k) industry, which has benefitted 

employees and retirees throughout the country by bringing sweeping changes to fiduciary 

practices.” Abbott v. Lockheed Martin Corp., No. 06-701, 2015 WL 4398475, at 3 (S.D.Ill. July 

17, 2015). 

8. In Will v. General Dynamics, another ERISA excessive fee case, Honorable Judge 

Patrick Murphy found that litigating the case and achieving a successful result for the class 

“required Class Counsel to be of the highest caliber and committed to the interests of the 

participants and beneficiaries of the General Dynamics 401(k) Plans.” Will v. General Dynamics 

Corp., No. 06-698, 2010 WL 4818174, at 2 (S.D. Ill. Nov. 22, 2010). 

9. Honorable Judge Baker, in Nolte v. Cigna, commented that Schlichter, Bogard & 

Denton is the “preeminent firm in 401(k) fee litigation” and has “persevered in the face of the 

enormous risks of representing employees and retirees in this area.” Nolte v. Cigna Corp., No. 

07-2046, 2013 WL 12242015, at 2 (C.D.Ill. Oct. 15, 2013). Judge McDade of the Central 

District of Illinois, again speaking of the firm, observed that achieving a favorable result in this 

type of case required extraordinary efforts because the “litigation entails complicated ERISA 

claims”. Martin v. Caterpillar, Inc., No. 07-1009, 2010 WL 3210448, at *2 (C.D.Ill. Aug. 12, 

2010). 
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10. In approving a settlement including $32 million plus significant affirmative relief, 

in a 403(b) excessive fee case in this Circuit, Honorable Chief Judge William Osteen in Kruger 

v. Novant Health, Inc., No. 14-208, Doc. 61 at 7–8 (M.D.N.C. Sept. 29, 2016) found that “Class 

Counsel’s efforts have not only resulted in a significant monetary award to the class but have 

also brought improvement to the manner in which the Plans are operated and managed which 

will result in participants and retirees receiving significant savings[.]”  

11. In awarding attorney’s fees after the first 401(k) excessive fee trial, Judge Nanette 

Laughrey concluded that “Plaintiffs’ attorneys are clearly experts in ERISA litigation.” Tussey v. 

ABB, Inc., No. 06-4305, 2012 WL 5386033, at *3 (W.D. Mo. Nov. 2, 2012). Following remand, 

the district court again awarded Plaintiffs’ attorney’s fees, emphasizing the significant 

contribution Plaintiffs’ attorneys have made to ERISA litigation, including educating the 

Department of Labor and federal courts about the importance of monitoring fees in retirement 

plans: 

Of special importance is the significant, national contribution made by the 
Plaintiffs whose litigation clarified ERISA standards in the context of investment 
fees. The litigation educated plan administrators, the Department of Labor, the 
courts and retirement plan participants about the importance of monitoring 
recordkeeping fees and separating a fiduciary’s corporate interest from its 
fiduciary obligations. 

 
Tussey v. ABB, Inc., No. 06-4305, 2015 WL 8485265, at *2 (W.D. Mo. Dec. 9, 2015). 

 
12. After recognizing “their persistence and skill of their attorneys”, Judge Nancy 

Rosenstengel similarly noted:  

Class Counsel has been committed to the interests of the participants and 
beneficiaries of Boeing’s 401(k) plan in pursuing this case and several other 
401(k) fee cases of first impression. The law firm Schlichter, Bogard & Denton 
has significantly improved 401(k) plans across the country by bringing cases such 
as this one[.] 

 
Spano, 2016 WL 3791123, at *3. 
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13. Recently, Judge Catherine Eagles noted that “these [ERISA] cases require a high 

level of skill on behalf of plaintiffs to achieve any recovery.” Clark v. Duke, No. 1:16-CV-

01044, Doc. 165 at 6 (M.D.N.C. June 24, 2019). In approving attorneys’ fees, Judge Eagles 

concluded that “Class Counsel has demonstrated diligence, skill, and determination in this matter 

and, more generally, in an area of law in which few attorneys and law firms are willing or 

capable of practicing.” Id. at 7.  

14. I have also spoken on ERISA litigation breach of fiduciary duty claims at national 

ERISA seminars as well as other national bar seminars. 

15. In the decades of my private practice, I have never been reprimanded, sanctioned 

or otherwise disciplined with respect to any aspect of the practice of law. 

16. Since 2005, my firm and I have been investigating, preparing and handling, on 

behalf of plan participants, numerous cases against fiduciaries of large 401(k) plans alleging 

fiduciary breaches including excessive fees, conflicts of interests and prohibited transactions 

under ERISA.  

17. My firm has filed ERISA fiduciary breach class actions in numerous judicial 

districts throughout the United States, including districts within the First, Second, Third, Fourth, 

Fifth, Sixth, Seventh, Eighth, Ninth, Tenth and Eleventh Circuits. 

18. No law firm had ever brought an excessive 401(k) or 403(b) case before my firm 

did, and no other law firm has brought the number of cases our firm has brought, including:  

 the first two trials of excessive 401(k) fee cases; 

 the first and only 401(k) case in the United States Supreme Court; and 

 the first and only trial of a 403(b) excessive fee case.  
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19. The first full trial of such a 401(k) case resulted in a judgment for the plaintiffs 

that was affirmed in part by the Eighth Circuit. Tussey v. ABB, Inc., No. 06-4305, 2012 WL 

1113291 (W.D.Mo. Mar. 31, 2012), aff’d in part, rev’d in part, 746 F.3d 327 (8th Cir. 2014). As 

Judge Laughrey noted in that case, “[i]t is well established that complex ERISA litigation 

involves a national standard and special expertise. Plaintiffs’ attorneys are clearly experts in 

ERISA litigation.” Tussey v. ABB, Inc., No. 06-4305, 2012 WL 5386033, at 3 (W.D.Mo. Nov. 2, 

2012)(citations omitted). That case involved two appeal, lasted twelve and a half years, and was 

only recently settled.  

20. In the other 401(k) excessive fee trial, Tibble v. Edison Int’l, the United States 

Supreme Court granted our petition for writ of certiorari in the first and only ERISA 401(k) 

excessive fee case taken by the Supreme Court. In a 9-0 unanimous decision, the Supreme Court 

vacated the Ninth Circuit’s affirmance of the summary judgment order and held that an ERISA 

fiduciary has a continuing duty to monitor plan investments and remove imprudent ones 

regardless of when they were added. Tibble v. Edison Int’l, 135 S.Ct. 1823 (2015). This was a 

watershed and landmark decision in ERISA litigation. Sitting en banc, ten judges of the Ninth 

Circuit on remand unanimously vacated a Ninth Circuit panel decision and remanded to the 

district court to determine whether the defendants violated their continuing duty to monitor the 

401(k) plan’s investments, stating that “cost-conscious management is fundamental to prudence 

in the investment function”. Tibble v. Edison Int’l, 843 F.3d 1187, 1199 (9th Cir. 2016)(citation 

omitted). Following remand, in August 2017, the plaintiffs obtained a judgment of $13.4 million 

in plan losses and investment opportunity. Tibble, No. 07-5359, 2017 WL 3523737 (C.D.Cal. 

Aug. 16, 2017); Tibble, Docs. 570, 572. A portion of the case is still on appeal. 
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21. My firm also handled the first excessive 403(b) case in history to go to trial. 

Sacerdote v. New York Univ., 328 F.Supp.3d 273 (S.D.N.Y. 2018). That trial occurred in April 

2018, and judgment was entered on July 31, 2018, finding in favor of New York University and 

against the plaintiffs. Plaintiffs have filed a notice of appeal.  

22. Before my firm brought ERISA 401(k) or 403(b) excessive fee cases, virtually no 

firm was willing to bring such a case, and I know of no other firm that has made anything close 

to the financial and attorney commitment to such cases to this date. Given that no other private 

law firm or the Department of Labor brought these cases before my firm entered this space, the 

ERISA fiduciary breach actions brought by my firm were novel and certainly groundbreaking.   

23. Several of the 401(k) cases my office filed were dismissed and the dismissals 

upheld by the Courts of Appeals. Hecker v. Deere & Co., 556 F.3d 575 (7th Cir. 2009); Loomis 

v. Exelon Corp., 658 F.3d 667 (7th Cir. 2011); Renfro v. Unisys Corp., 671 F.3d 314 (3d Cir. 

2011). Others had summary judgment granted against the plaintiffs in whole or in part. Kanawi 

v. Bechtel Corp., 590 F.Supp.2d 1213 (N.D. Cal. 2008); Taylor v. United Techs. Corp., No. 06-

3194, 2009 U.S.Dist.LEXIS 19059 (D. Conn. Mar. 3, 2009), aff’d, 354 Fed. Appx. 525 (2d Cir. 

2009); George v. Kraft Foods Global, Inc., 684 F.Supp. 2d 992 (N.D.Ill. 2010), rev’d in part, 

641 F.3d 786 (7th Cir. 2011); Tibble v. Edison Int’l, 639 F.Supp.2d 1074 (C.D.Cal. 2009), aff’d, 

729 F.3d 1110 (9th Cir. 2013), vacated, 135 S. Ct. 1823 (2015), aff’d on remand, 820 F.3d 1041 

(9th Cir. 2016); Cunningham v. Cornell Univ., 16-6525, 2019 WL 4735876 (S.D.N.Y. Sep. 27, 

2019).  

24. One of the 403(b) cases handled by my office also was dismissed and is pending 

on appeal. Divane v. Northwestern Univ., No. 16-8157, 2018 WL 2388118 (N.D.Ill. May 25, 

2018). 
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25. In this case, my firm will likely spend significant future time and additional 

expenses without additional compensation both before and after final approval and during the 

affirmative relief period. For instance, with over 58,000 current and former participants who are 

sent notices, in my experience, the firm will receive a high volume of calls from Class members 

to address questions related to the settlement. The firm also will work with the settlement 

administrator to facilitate the settlement during the settlement period. 

26. The Settlement Agreement provides—as part of its comprehensive affirmative 

relief—that Class Counsel will continue to monitor and go through the process of enforcing the 

terms of the agreement. Class Counsel will not request an additional award of fee for any of 

these future services to the Plan. 

27. In my opinion, the affirmative relief obtained in this case has substantial value 

beyond the monetary value of the settlement of $11 million due to the recommendations that 

Defendant will receive from an independent consultant.  

28. As a practical matter, litigants such as named Plaintiffs Pastor David Bacon, 

Patricia Hepner, Ruth Dold and Sharon Hvam, could not afford to pursue litigation against well-

funded fiduciaries of a large plan operated by a large organization such as the Board of Pensions 

of the Evangelical Lutheran Church in America in any court on any basis other than a contingent 

fee. I know of no law firm in the United States, of the very few firms which would even consider 

handling such a case as this or that would handle any retirement plan excessive fee class action, 

with an expectation of anything but a percentage of the common fund created.  

29. The contingency fee agreements entered into between my firm and each of the 

named Plaintiffs Pastor David Bacon, Patricia Hepner, Ruth Dold and Sharon Hvam in this case 

provide for our fee to be one-third of any recovery plus expenses. The plaintiffs in other similar 
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fiduciary breach cases brought by my firm have also signed similar agreements calling for a one-

third contingency fee plus expenses.  

30. Prior to this lawsuit, my firm did not have a professional relationship with any of 

the Named Plaintiffs.  

31. These kinds of excessive fee cases involve tremendous risk, require review and 

analysis of thousands of documents, finding and obtaining opinions from expensive, 

unconflicted, consulting and testifying experts in finance, investment management, fiduciary 

practices, and related fields, and are extremely hard fought and well-defended.  

32. A law firm that brings a putative class action such as this must be prepared to 

finance the case for years through a trial and appeals, all at substantial expense. This has been 

my experience in handling these types of cases. For example, in Tussey v. ABB, supra, seven 

experts testified at trial, and the two defendant groups therein had 15 or more lawyers present in 

the courtroom throughout the month long trial. In addition, all parties, including plaintiffs, had a 

technology team present throughout. In addition, our firm expended over $2,000,000 in out-of-

pocket expenses by the conclusion of the trial therein, and carried the expense without 

reimbursement for more than twelve years.  

33. Based on my experience, the market for experienced and competent lawyers 

willing to pursue ERISA excessive fee litigation is a national market, and the rate of 33 1/3% of 

any recovery, plus costs is necessary to bring such cases. This is the rate that a qualified and 

experienced attorney would negotiate at the beginning of the litigation, and the rate found 

reasonable in similar ERISA fee cases in numerous federal district courts.  

 Tussey v. ABB, Inc., No. 06-CV-04305-NKL, Doc. 869 (W.D.Mo. August 16, 2019); 
 

 Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519 (M.D.N.C. May 6, 2019); 
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 Clark v. Duke, No. 1:16-CV-01044, Doc. 166 (M.D.N.C. June 24, 2019); 
 

 Cassell v. Vanderbilt Univ., No. 3:16-CV-02086, Doc. 174 (M.D.Tenn. Oct. 22, 2019); 
 

 Bell v. Pension Comm. Of ATH Holding Co., LLC, No. 1:15-CV-02062, Doc. 380 
(S.D.Ind. Sept. 4, 2019); 
 

 Ramsey v. Philips, No. 18-1099, Doc. 27 (S.D.Ill. Oct. 15, 2018); 
 

 In re Northrop Grumman Corp. ERISA Litig., No. 06-6213, 2017 WL 9614818 
(C.D.Cal. Oct. 24, 2017); 
 

 Gordan v. Mass. Mutual Life Ins. Co., No. 13-30184, 2016 WL 11272044 (D. Mass. 
Nov. 3, 2016); 
 

 Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 6769066 (M.D.N.C. Sept. 29, 
2016); 
 

 Spano v. Boeing Co., No. 06-743, 2016 WL 3791123 (S.D.Ill. Mar. 31, 2016);  
 

 Abbott v. Lockheed Martin Corp., 2015 WL 4398475 (S.D.Ill. July 17, 2015); 
  

 Krueger v. Ameriprise Financial Inc., No. 11-2781, 2015 WL 4246879 (D.Minn. July 
13, 2015);  

 
 Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432 (S.D.Ill. Jan. 31, 2014); 

 
 Nolte v. Cigna Corp., No. 07-2046, 2013 WL 12242015 (C.D.Ill Oct. 15, 2013); 

 
 George v. Kraft Foods Global, No. 07-1713, 2012 WL 13089487 (N.D.Ill. June 26, 

2012);  
 
 Will v. General Dynamics, No. 06-698, 2010 WL 4818174 (S.D.Ill. Nov. 22, 2010); and 
 
 Martin v. Caterpillar, Inc., No. 07-1009, 2010 WL 11614985 (C.D.Ill. Sept. 10, 2010). 

 
The attorney fee orders in Cassell and Ramsey are attached hereto as Exhibit B and Exhibit C. 

 
34. The kind of long-term expensive commitment of time and resources is needed if 

plan participants are to receive full compensation for their losses in such cases. Because my firm 

has committed to doing this in each case we pursue, it is my opinion that defendants take into 
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account this firm’s long-term commitment to these cases in assessing their costs and the 

likelihood of success. 

35. Because my firm works solely on a contingency fee basis, and there is a limited 

number of active cases it can handle at any given point, the decision to pursue this class action 

and commit significant resources to obtain a successful recovery on behalf of the class through 

potentially years of litigation impacted the firm’s ability to handle other class actions or pursue 

other less risky matters.   

36. By my firm obtaining this settlement for the Class without further delay, the Class 

members will benefit by not only avoiding risk but also avoiding what would have been 

substantial costs and delay for trial and potential appeals. In addition, they will benefit by being 

able to invest their recoveries and benefit from the earnings much earlier than if there had been 

years of delay. Likewise, the non-monetary relief will benefit them much earlier than if they had 

obtained the same relief after years more of litigation. 

37. Schlichter, Bogard & Denton, LLP does not bill clients on an hourly basis. In 

January 2020, based on the national market for complex fiduciary breach litigation, the following 

hourly rates for my firm were approved: $1,060/hour for attorneys with at least 25 years of 

experience, $900/hour for attorneys with 15–24 years of experience, $650/hour for attorneys 

with 5–14 years of experience, $490/hour for attorneys with 2–4 years of experience, and 

$330/hour for Paralegals. Kelly v. Johns Hopkins University, No. 16-2835, 2020 WL 434473, *6-

7 (D. Md. Jan. 28, 2020). 

38. These rates were brought up to date based on 2016 hourly rates for Schlichter, 

Bogard & Denton that were previously approved by Chief Judge Osteen in the Fourth Circuit. 

Kruger, 2016 WL 6769066 at 4. Judge Osteen adopted the 2016 hourly rates that were 
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previously approved by the Southern District of Illinois in Spano, 2016 WL 3791123 at 3. The 

rates were: $998/hour for attorneys with at least 25 years of experience, $850/hour for attorneys 

with 15–24 years of experience, $612/hour for attorneys with 5–14 years of experience, 

$460/hour for attorneys with 2–4 years of experience, $309/hour for Paralegals, and $190/hour 

for Legal Assistants.   

I declare, under penalty of perjury, that the foregoing is true and correct to the best of my 

knowledge and that this declaration was executed this 12th day of March, 2020.  

 

/s/ Jerome J. Schlichter  
Jerome J. Schlichter 
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SCHLICHTER BOGARD & DENTON 

SELECTED ATTORNEYS BIOGRAPHY 

Schlichter Bogard & Denton is a plaintiffs’ law firm which represents individuals in 
personal injury actions, class actions and complex litigation involving pension 
claims, breaches of fiduciary duties, product liability, and pharmaceutical products.  
The following is biographical information on selected attorneys in the firm. 
 
 
JEROME J. SCHLICHTER 
 
Jerome J. Schlichter received his Bachelor’s degree in Business Administration 
from the University of Illinois in 1969, with honors and was a James Scholar.  Mr. 
Schlichter received his Juris Doctorate from the University of California at Los 
Angeles Law School in 1972, where he was an Associate Editor of UCLA Law 
Review.  Mr. Schlichter is a member of the bar of California, Illinois, and Missouri, 
and is admitted to practice before the Supreme Court of the United States and 
numerous federal courts.  He has also been an Adjunct Professor teaching a trial 
class at Washington University Law School.  
 
During his career, Mr. Schlichter has handled on behalf of plaintiffs many 
substantial personal injury cases, consumer cases, toxic tort cases, and numerous 
complex, multi-plaintiff cases including mass tort cases and numerous ERISA 
breach of fiduciary national class actions.  He has also held offices in national 
plaintiffs’ lawyer groups.  For each year since 2007, he has been listed among the 
100 most influential persons nationally in the 401(k) industry in the industry 
publication 401(k) Wire; he was listed as 3rd most influential in 2007, and 4th most 
influential in 2015. 
 
Mr. Schlichter is lead attorney on numerous national class action cases involving 
claims on behalf of employees and retirees of excessive fees and fiduciary breaches 
in large 401(k) plans.  He and the firm are widely acknowledged to have pioneered 
the area of 401(k) excessive fee litigation and have obtained settlements in ten of 
those cases.  In the case of Martin v. Caterpillar a settlement was obtained for the 
sum of $16,500,000 plus significant changes in the 401(k) plan.  In Will v. General 
Dynamics, a settlement has been reached in the sum of $15.15 million plus 
additional non-monetary relief. In Kanawi v. Bechtel, the settlement obtained 
included $18.5 million as well as additional affirmative relief. In Beesley v. 
International Paper, a settlement was reached for the sum of $30 Million, as well as 
significant affirmative relief.  In George v. Kraft Foods, a settlement was reached for 
$9.5 Million plus non-monetary relief. In Nolte v. Cigna, a settlement was reached 
for $35 Million plus significant changes in the plan to benefit participants.  In 
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Krueger v. Ameriprise, a settlement was reached for $27.5 Million, and substantial 
additional changes to the plan.  Abbott v. Lockheed Martin produced a settlement of 
$62 million, the largest sum recovered in a 401k excessive fee case in history, plus 
significant non-monetary relief. Spano v. Boeing Co., resulted in a $57 million 
settlement on behalf of participants in Boeing’s 401(k) plan, including significant 
non-monetary relief. Kruger v. Novant Health, Inc., a $32 million settlement was 
reached on behalf of 401(k) plan participants, together with substantial affirmative 
non-monetary relief.  Gordan v. Mass Mutual Life Inss., Co., a settlement was 
reached for $30.9 Million with plus additional non-monetary relief. 
 
Mr. Schlichter was the lead attorney for plaintiffs in Tussey v. ABB, Inc., the first 
full trial for excessive fees in a 401(k) plan, which resulted in a multi-million dollar 
judgment for participants in ABB’s 401(k) Plan, plus substantial reform to the 401k 
plan.  
 
Mr. Schlichter is also lead attorney in Tibble v. Edison, in which he and his firm 
represent participants in the 401(k) plan of Edison International. In that case, the 
U.S. Solicitor General, AARP and other organizations supported his firm’s position 
that the case was one of critical importance to all 401(k) participants.  In May of 
2015, the Supreme Court ruled, unanimously, in favor of the participants in the 
plan.    
 
Examples of other class cases handled by Mr. Schlichter include:  Brown v. 
Terminal Railroad Association, a discrimination case on behalf of African American 
and Hispanic workers, which was certified as a class, and concluded with a multi-
million dollar settlement after more than 5 years of litigation; Mister v. Illinois 
Central Gulf Railroad, 832 F.2d 1427 (7th Cir. 1987), a failure-to-hire suit brought 
on behalf of hundreds of African-Americans applicants, which was certified, tried 
and successfully appealed to conclusion and finally settled for more than $10 million 
after 12 ½ years of litigation, and Wilfong v. Rent-A-Center, No. 00-680-DRH (S.D. 
Ill. 2002), a nationwide gender discrimination case on behalf of women employees 
and applicants, which was successfully settled for $47 million and other relief to the 
class, after defeating the defendant’s attempt to conduct a reverse auction. 
 
Mr. Schlichter has been praised by numerous Federal Judges, retirement plan 
groups and national experts for his firm’s work.  
 

 The AARP Foundation commented that Mr. Schlichter’s work in the Bechtel 
401(k) fee case was “… truly extraordinary.”   

 In Beesley v. International Paper, an ERISA excessive fee case, U.S. District 
Judge David Herndon observed: “Litigating this case against formidable 
defendants and their sophisticated attorneys required Class Counsel to 
demonstrate extraordinary skill and determination. Schlichter, Bogard & 
Denton and lead attorney Jerome Schlichter’s diligence and perseverance, 
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while risking vast amounts of time and money, reflect the finest attributes of 
a private attorney general.” Beesley v. Int’l Paper Co., No. 06-703-DRH, 2014 
U.S. Dist. LEXIS 12037, 8 (S.D. Ill. Jan. 31, 2014).   

 In Will v. General Dynamics, another ERISA excessive fee case, U.S. District 
Judge Patrick Murphy found that litigating the case and achieving a 
successful result for the class “required Class Counsel to be of the highest 
caliber and committed to the interests of the participants and beneficiaries of 
the General Dynamics 401(k) Plans.” Will v. General Dynamics Corp., No. 06-
698-GPM, 2010 U.S. Dist. LEXIS 123349, 9 (S.D. Ill. Nov. 22, 2010).  

 U.S. District Judge Harold Baker, in Nolte v. Cigna, stated that Schlichter, 
Bogard & Denton is the “preeminent firm in 401(k) fee litigation” and has 
“persevered in the face of the enormous risks of representing employees and 
retirees in this area.” Nolte v. Cigna Corp., Case No. 07-2046, Doc. 413 at 5 
(C.D.Ill. Oct. 15, 2013).  

 Chief U.S. District Judge Michael J. Reagan observed that “Mr. Schlichter 
and the firm of Schlichter, Bogard & Denton have demonstrated its well-
earned reputation as a pioneer and the leader in the field” of 401(k) plan 
excessive fee litigation. He added: “Schlichter, Bogard & Denton’s work 
embodies the finest attributes of a private attorney general, risking 
significant resources for the good of those saving for their retirement.”  Abbott 
v. Lockheed Martin Corp., No. 06-701, 2015 U.S. Dist. LEXIS 93206, at 4–5 
(S.D. Ill. July 17, 2015). Similar remarks were given by U S. District Judge 
Nancy J. Rosenstengel in Spano v. Boeing Co. noting that for over nine years, 
Jerome Schlichter and Schlichter, Bogard & Denton have “zealously 
represented American workers and retirees seeking to improve their retirement 
plan”. Spano v. Boeing Co., Case No. 06-743, Doc. 587 at 2 (S.D.Ill. Mar. 31, 
2015). 

 In Tussey v. ABB, Inc., U.S. District Judge Nanette K. Laughrey emphasized 
he significant contribution Schlichter, Bogard & Denton has made to ERISA 
litigation, including educating the Department of Labor and courts about the 
importance of monitoring fees in 401(k) plans.   

Of special importance is the significant, national contribution 
made by the Plaintiffs whose litigation clarified ERISA 
standards in the context of investment fees. The litigation 
educated plan administrators, the Department of Labor, the 
courts and retirement plan participants about the importance of 
monitoring recordkeeping fees and separating a fiduciary’s 
corporate interest from its fiduciary obligations. 

 

Tussey v. ABB, Inc., 2015 U.S.Dist.LEXIS 164818 at 7–8 (W.D.Mo. Dec. 9, 
2015). 

 In Gordan v. Mass Mutual Life Ins., Co., U.S. District Judge Michael Ponsor  
found that by securing a $30.9 million settlement, Schlichter, Bogard & 
Denton had achieved an “outstanding result for the class,” and “demonstrated 
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extraordinary resourcefulness, skill, efficiency and determination.” Gordan v. 
Mass Mutual Life Ins., Co., No. 14-30184, Doc. 144 at 5 (D. Mass. November 3, 2016). 

 
Widely cited ERISA experts have expressed their opinions that the 401(k) fee cases 
brought by Mr. Schlichter directly contributed to the development of the U.S. 
Department of Labor’s regulatory initiatives to improve fee transparency. In total, 
Schlichter and his firm have been named Class Counsel in fifteen national class 
actions alleging fiduciary breaches and prohibited transactions involving the 401(k) 
plans of large companies.  
 
Mr. Schlichter has also spoken on Employee Retirement Income Security Act 
(“ERISA”) litigation breach of fiduciary duty claims at national ERISA seminars as 
well as other national bar seminars. Mr. Schlichter has been widely featured and 
quoted in articles concerning 401(k) fees, appearing in such national publications as 
the New York Times, Wall Street Journal, USA Today, Bloomberg, Business Week, 
Reuters, Forbes, Consumer Reports, and the Los Angeles Times. 
 
Mr. Schlichter has been called a “pioneer” in litigation involving excessive fee 
claims under ERISA by the New York Times (October 16, 2014);  “A Lone Ranger of 
the 401(k)’s” by the New York Times (March 29, 2104); “Public Enemy No. 1 for 
401(k) Profiteers” by Investment News (January 26, 2014); “Who Needs Fee 
Disclosure When You Have Jerry Schlichter” in Fiduciary News (April 7, 2015); “His 
Impact has been humongous” in reducing 401(k) fees in Reuters (November 5, 
2013). 
 
ROGER C. DENTON 
 
Roger C. Denton earned his Bachelor of Art degree from Culver Stockton College in 
1978, and his Juris Doctorate from Saint Louis University School of Law in 1982, 
where he graduated summa cum laude and Order of Woolsack.  He is a member of 
the bar of Illinois, Missouri and Wisconsin, and is admitted to practice before the 
United States Supreme Court.  Mr. Denton is also admitted to the United States 
District Courts for the Southern, Central and Northern Districts of Illinois, the 
Eastern and Western Districts of Wisconsin, and the Eastern and Western Districts 
of Missouri.   
 
Mr. Denton has spent his career representing seriously injured individuals and in 
mass tort claims for work related injuries, and injuries resulting from the use of 
dangerous products and defective pharmaceutical drugs. He has litigated cases in 
more than a dozen states, both in state and federal courts, and has a national 
reputation in the field of FELA litigation with substantial verdicts in multiple 
jurisdictions. In addition to handling his individual cases and medical monitoring 
class actions, Mr. Denton is currently serves as co-lead counsel in multiple national 
multi district litigation cases, including In re: Pradaxa Products Liability Litigation, 
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Liaison Counsel in In re Yasmin® and Yaz ® (Drospirenone) Marketing, Sales 
Practices and Products Liability Litigation, lead counsel in In re NuvaRing® 
Products Liability Litigation. In addition, he has served on national steering 
committees in In re Gadolinium-Based Contrast Agents Product Liability Litigation 
and In re E.I. Du Pont De Nemours and Company C-8 Personal Injury 
Litigation.  Mr. Denton has spoken at national seminars and published articles on 
mass torts and complex litigation. 
 
NELSON G. WOLFF 
 
Mr. Wolff is a partner in the firm and received his Bachelor of Arts degree in 
Biology from Emory University in 1988 and his Juris Doctorate from the University 
of Missouri in 1992.   He was a member of the Missouri Law Review and a two-time 
winner of the National Moot Court Prize for Appellate Advocacy. 
 
He is a member of the bar of Missouri, Illinois, and Arkansas.   Mr. Wolff is 
admitted to practice before the United States Supreme Court, the United States 
Court of Appeals for the Fifth, Seventh, Eighth, and Tenth Circuits, in the United 
States District Courts for the Central, Southern, and Northern Districts of Illinois, 
Eastern District of Missouri, Western District of Kentucky, and the Eastern and 
Western Districts of Arkansas. 
 
Mr. Wolff currently serves on the Board of Governors of the Missouri Association of 
Trial Attorneys. He has been selected as a Missouri and Kansas "Super Lawyer" 
each year since 2005 and has been repeatedly selected for inclusion in The Best 
Lawyers in America.  Mr. Wolff has also had articles published in numerous legal 
and scientific journals on personal injury subjects and has presented at numerous 
legal seminars.  
 
In addition, Mr. Wolff has been involved in multiple national class action ERISA 
cases involving challenges to 401(k) plan fees and expenses and breaches of 
fiduciary duty. He conducted the trial of Tibble v. Edison, a 401k excessive fee case 
in the Central District of California, a case in which the firm of Schlichter, Bogard 
& Denton obtained a writ of certiorari in the U.S. Supreme Court, and, in 2015, a 
unanimous favorable ruling in the U.S. Supreme Court. 
 
KRISTINE K. KRAFT 
 
Kristine K. Kraft is a partner of the firm.  She received her Juris Doctorate from the 
University of Missouri-Kansas City in 1990, graduating with distinction and the 
honor of the Order of the Bench and Robe.  She graduated cum laude from Avila 
College in 1983 with a Bachelor of Arts degree.  She specializes in litigating highly 
complex pharmaceutical cases, mass tort, and complex litigation cases. 
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She has represented clients throughout the United States, and is a member of the 
bar of Missouri, Kansas, and Illinois, as well as in numerous Federal courts. 
 
She serves on the Board of Governors for the Missouri Association of Trial 
Attorneys, and has also been selected for inclusion in the “Honors Edition” of the 
Cambridge “Who’s Who Among Executive and Professional Women”.  
 
Additionally, Ms. Kraft has been appointed to serve as co-lead counsel and liaison 
counsel of In Re NuvaRing® Products Liability Litigation, a Multi-District 
Litigation which resulted in a substantial settlement in the U. S. District Court for 
the Eastern District of Missouri. She also serves on the Science and Discovery 
Committees for the Multi-District Litigation matters: In re Yasmin® and Yaz® 
(Drospirenone) Marketing, Sales Practices and Products Liability Litigation, In re 
Ortho Evra® Products Liability Litigation and In re Gadolinium-Based Contrast 
Agents Product Liability Litigation.  
 
Ms. Kraft is and has been involved in complex litigation, mass torts, and multi-
district litigation. 
 
MICHAEL A. WOLFF 
 
Michael A Wolff is a partner of the firm.  He received his Juris Doctor cum laude 
from the University Of Missouri-Columbia in 1990, where he was initiated into the 
Order of the Coif. He received his Bachelor of Arts magna cum laude from Colgate 
University in 1987, where he was initiated into Phi Beta Kappa.  He has extensive 
experience in Federal and State appellate and trial practice, as well as fiduciary 
litigation, complex commercial litigation, and 401k excessive fee cases.  
 
Mr. Wolff is a member of the bar of Missouri (1990) and Illinois (1991) and is 
admitted to practice before the Supreme Court of the United States and many 
federal courts.  Mr. Wolff has successfully briefed and argued numerous dispositive 
motions and federal appeals in 401k excessive fee litigation.   
 
Mr. Wolff is and has been involved in numerous complex, national ERISA class 
actions involving 401(k) plans of large employers, including numerous cases 
resulting in multi-million dollar settlements and substantial non-monetary 
improvements to the 401k plans. 
 
TROY A. DOLES 
 
Troy Doles is a partner of the firm, and received his Bachelor’s degree from Indiana 
University in 1992 and his Juris Doctorate from St. Louis University School of Law 
in 1996.  He is a member of the bar of Missouri and Illinois and is admitted to 
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practice before the Supreme Court of the United States and numerous federal 
courts. 
 
Mr. Doles has extensive experience in complex class action cases and complex 
commercial litigation, including Federal Court and Multi-District Litigation cases.  
He has been deeply involved in numerous class actions on behalf of retirement plan 
participants, consumers, and health care providers.  Mr. Doles has lectured 
frequently to a variety of associations and conferences including fiduciary groups, 
national and state medical associations, and bar associations. 
 
Mr. Doles was a member of the trial team in Tussey v. A.B.B., a month-long trial 
which was the first and is the only full trial of a 401k excessive fee case in history, 
and which resulted in a favorable multi-million dollar judgment for plaintiffs.  
 
Mr. Doles is and has been involved in numerous complex, national ERISA class 
actions involving 401(k) plans of large employers, including numerous cases 
resulting in multi-million dollar settlements and substantial non-monetary 
improvements to the 401k plans. 
 
HEATHER LEA 
 
Heather Lea is a partner of the firm. She graduated with a Bachelor of Arts degree 
from Rhodes College in 1994 and with a Juris Doctorate degree from Washington 
University School of Law in 2000, where she was Order of the Coif, and the Editor-
in-Chief of the Washington University Journal of Law and Policy.  Ms. Lea is a 
member of the bar of Illinois and Missouri, and is admitted to practice before the 
Supreme Court of the United States and numerous federal courts. 
 
Ms. Lea was a judicial law clerk to the Honorable Jeanne E. Scott, United States 
District Court for the Central District of Illinois and has specialized in ERISA and 
pension plan litigation for her entire career. She is currently involved in litigating 
class actions under ERISA for claims of fiduciary breaches involving plans of large 
employers. 
 
Ms. Lea was a member of the trial team in Tussey v. A.B.B., a month-long trial 
which was the first and is the only full trial of a 401k excessive fee case in history, 
and which resulted in a favorable multi-million dollar judgment for plaintiffs. 
 
Ms. Lea is and has been involved in numerous complex, national ERISA class 
actions involving 401(k) plans of large employers, including numerous cases 
resulting in multi-million dollar settlements and substantial non-monetary 
improvements to the 401k plans. 
 
  



  8 
 

ANDREW D. SCHLICHTER 
 
Andrew Schlichter is a partner of the firm. He graduated with a Bachelor of Arts 
Degree from Georgetown University cum laude in 2002 and from the University of 
Michigan Law School cum laude in 2005, where he was Executive Editor of the 
Michigan Law Review and received the Jason H. Honigman award.  He is a member 
of the bars of New York and Missouri, and is admitted to practice before the 
Supreme Court of the United States and numerous federal courts. From 2005 to 
2006, he served as a law clerk to U.S. District Judge David R. Herndon in East St. 
Louis, Illinois. Prior to joining Schlichter, Bogard & Denton, LLP, Mr. Schlichter 
worked for a large New York City law firm where he practiced complex commercial 
litigation. 
 
Mr. Schlichter has extensive experience in high-stakes litigation. He has 
represented numerous clients in federal and state securities actions, and has 
obtained successful results in a broad range of complex matters, including dismissal 
with prejudice of a $147 million action asserted in connection with a debt 
refinancing and dismissal of several significant claims related to a corporate 
merger. He has also represented clients in regulatory matters and investigations, 
including investigations related to the collapse of an investment bank's sponsored 
hedge funds, off-label promotion at a major pharmaceutical company, and a utility's 
response to Hurricane Sandy. 
 
In his pro bono practice, he has served as Counsel to the New York Chief Judge's 
Special Commission on the Future of the New York State Courts and in 2013 
received a Pro Bono Publico Award from the Legal Aid Society. 
 
Mr. Schlichter represents clients in complex litigation and personal injury 
litigation.  He is involved in complex national ERISA class actions involving 401k 
plans of large employers, which have resulted in multi-million dollar settlements 
and substantial non-monetary improvements to the 401(k) plans. 
 
SEAN E. SOYARS 
 
Mr. Soyars is a partner of the firm. He received his Bachelor of Arts from St. Mary’s 
College in 2000. He received his Juris Doctorate in 2004 from Washington 
University School of Law. He is a member of the bar of Missouri and is admitted to 
practice before numerous federal courts. 
 
He has extensive experience in appellate advocacy in representing participants in 
large 401(k) plans, as well as extensive experience working on all aspects of 
complex, national ERISA class actions involving 401(k) plans of large employers, 
including numerous cases resulting in multi-million dollar settlements and 
substantial non-monetary improvements to the 401(k) plans. 
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KURT C. STRUCKHOFF 
 
Kurt Struckhoff is Counsel in the firm. He graduated with a Bachelor of Science 
degree in finance and accounting from Saint Louis University in 2006, summa cum 
laude. He received his Juris Doctorate from Saint Louis University School of Law in 
2009. He is a member of the bar of Missouri and Illinois and is admitted to practice 
before the Supreme Court of the United States and numerous federal courts. 
 
Mr. Struckhoff has been with the firm since 2009. 
 
Mr. Struckhoff was a member of the trial team in Tussey v. A.B.B., a month-long 
trial which was the first and is the only full trial of a 401k excessive fee case in 
history, and which resulted in a favorable multi-million dollar judgment for 
plaintiffs. 
 
Mr. Struckhoff is and has been involved in numerous complex, national ERISA class 
actions involving 401(k) plans of large employers, including numerous cases 
resulting in multi-million dollar settlements and substantial non-monetary 
improvements to the 401k plans. 
 
He has worked extensively in complex litigation in areas including ERISA, pension 
issues, securities fraud and fiduciary liability. 
 
JOEL ROHLF 
 
Joel Rohlf is Counsel in the firm. He graduated with a Bachelor of Arts degree from 
the University of Iowa with honors and highest distinction. He received his Juris 
Doctorate from the University of Iowa, College of Law in 2008 with high distinction 
and order of the coif. He is a member of the bars of Missouri, Illinois, and the 
District of Columbia and is admitted to practice before several federal courts. 
 
Joel has extensive experience representing clients in high stakes financial 
litigation. He has successfully represented numerous clients in a broad range of 
cases, including ERISA, securities, civil RICO, False Claims Act, consumer 
protection and pharmaceutical matters.  
 
He has also represented pro bono criminal defendants who cannot afford counsel, 
and has handled cases for the American Civil Liberties Union and handled a case 
for the National Association of Criminal Defense Lawyers before the United States 
Supreme Court in Vermont v. Brillion, 556 U.S. 81 (2009). 
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SCOTT APKING 
 
Scott earned his B.A. from The Ohio State University, and an MBA from Webster 
University.  Scott graduated with honors from the University of Missouri School of 
Law. During law school, Scott co-founded the school’s Veterans Clinic, which 
represents low-income veterans in VA proceedings at all levels, including before the 
U.S. Court of Appeals for Veterans’ Claims and Court of Appeals for Federal 
Claims.  Scott also served as Senior Associate Editor of the Missouri Law Review. 
 
Prior to joining Schlichter, Bogard & Denton, LLP, Scott worked as a litigator for a 
large law firm in St. Louis.  Scott is a veteran of Operation Iraqi Freedom and 
continues to serve in the United States Army Reserves as a Career Counselor 
responsible for over 4,000 Soldiers. 
 
Scott represents clients in complex litigation in federal and state courts throughout 
the country.  Scott has a broad range of experience representing clients in high 
stakes financial litigation, FINRA, consumer protection, and environmental 
matters.  
 
 
ALEX BRAITBERG 
 
Alex earned his B.A. from Cornell University, and his Juris Doctorate from Saint 
Louis University, magna cum laude. 
 
Alex has served on the Board of Governors of the Bar Association of Metropolitan 
St. Louis since 2017, and is currently the Chair of the Continuing Legal Education 
Committee.   
 
Alex represents clients in complex high-stakes cases in courts around the country, 
focusing his practice on Employee Retirement Income Security Act (ERISA) and 
pension plan litigation.  He has extensive experience in class actions, including 
fiduciary breach, toxic exposure, product liability and consumer protection cases, 
and has obtained substantial results for his clients in a broad range of matters. 
 
 



EXHIBIT B 



  

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 
 

LOREN L. CASSELL, et al., 
 
 Plaintiffs, 
 
v. 
 
VANDERBILT UNIVERSITY, et al., 
 
 Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
NO. 3:16-cv-02086 
 
 
 

 
ORDER  

 
Pending before the Court is Plaintiffs’ Motion for Attorney Fees, Reimbursement of 

Expenses and Case Contribution Awards for Named Plaintiffs (Doc. No. 154) that is supported by 

affidavits of Plaintiffs’ counsel of record.  This motion is not opposed by Defendants. The Court 

has reviewed Class Counsel’s request and supporting evidence, as well as attorney-fee and class-

representative awards from similar cases and finds as follows: 

1. This case commenced on August 10, 2016, based on Plaintiffs allegations that 

Defendants (1) breached their fiduciary duties by causing the Vanderbilt University Retirement 

Plan and the Vanderbilt University New Faculty Plan (the “Plan”) to incur unreasonable 

recordkeeping expenses; (2) failed to prudently monitor Plan investment options, which resulted 

in the use of high-cost, low-performing funds compared to available alternatives; and (3) breached 

their fiduciary duties and committed prohibited transactions. 

2. On October 23, 2018, the Court granted Plaintiffs’ motion to certify the class under 

Rule 23(b)(1), appointed Schlichter Bogard & Denton Class Counsel and appointed Named 
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Plaintiffs Loren L. Cassell, Pamela M. Steele, John E. Rice, Penelope A. Adgent, Dawn E. Crago 

and Lynda Payne class representatives.  (Doc. No. 127).  

3. On February 25, 2019, the parties notified the Court that they reached a settlement 

in principle after mediation.  The Court has entered a Final Order and Judgment approving the 

parties settlement on October 22, 2019.  

4. Class Counsel filed the pending motion for attorneys’ fees in the amount of 

$4,833,333.33 (one-third of the monetary recovery), reimbursement of $160,080 in litigation-

advanced expenses, and case contribution awards of $25,000 each for Named Plaintiffs Loren L. 

Cassell, Pamela M. Steele, John E. Rice, Penelope A. Adgent, Dawn E. Crago, and Lynda Payne. 

Docs. 154 and 155. Defendants do not oppose the motion.  

5. In determining a reasonable attorney fee in common fund cases, the Court is guided 

by six factors: (1) the value of the benefit to the class, (2) society’s stake in rewarding attorneys 

who produce such benefits in order to maintain an incentive to others, (3) whether the services 

were undertaken on a contingent fee basis, (4) the value of the services on an hourly basis, (5) the 

complexity of the litigation, and (6) the professional skill and standing of counsel involved on both 

sides. Ramey v. Cincinnati Enquirer, Inc., 508 F.2d 1188, 1196 (6th Cir. 1974).  The Court finds 

that Plaintiffs’ motion satisfies each factor. 

Class Counsel requests attorneys’ fees of 33 1/3% of the settlement proceeds, which would 

be $4,833,333.33. The requested fee of one-third of the monetary recovery is reasonable and 

appropriate given the “risky” nature of the litigation and substantial possibility of nonpayment. In 

particular, in this case, and 403(b) excessive fee cases, the risk of nonpayment was high because 

no other excessive 403(b) fee lawsuit had been filed.  This case required a willingness by counsel 

to risk very significant amounts of time and money.  Contingent fees of up to one-third are 
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common.  This is a highly complex case with numerous issues that were vigorously contested. The 

size and complexity of the issues before the Court, and the novelty of the litigated claims involving 

a 403(b) plan, are more than sufficient reasons to support a one-third contingent fee.  

Class Counsel Schlichter Bogard & Denton has spent approximately 4,571 hours of 

attorney time and 458 hours of non-attorney time on this matter to date. Based on the 

documentation submitted by Class Counsel, the Court finds that the time spent by Class Counsel 

on the case is reasonable considering the complexity and number of contested issues throughout 

the litigation.  For Schlichter Bogard & Denton, the approved hourly rates are as follows: for 

attorneys with at least 25 years of experience, $1,060 per hour; for attorneys with 15–24 years of 

experience, $900 per hour; for attorneys with 5–14 years of experience, $650 per hour; for 

attorneys with 2–4 years of experience, $490 per hour; and for Paralegals and Law Clerks, $330 

per hour. These reasonable hourly rates were independently verified by a recognized expert in 

attorney-fee litigation who opined that Class Counsel’s requested rates were reasonable based on 

rates charged by national attorneys of equivalent experience, skill, and expertise in complex class 

action litigation. Using the approved rates set forth above, the lodestar is $3,447,826. The 

requested fee would result in a lodestar multiplier of 1.4—well within the range routinely 

approved. Given the substantial risks involved in ERISA excessive fee cases, a risk multiplier is 

appropriate in this case. This demonstrates the reasonableness of the requested fee award. 

Class Counsel achieved an excellent result on behalf of the class, which has been 

recognized as the “most critical factor.” Class members will receive compensation and be able to 

invest their proceeds immediately. This adds more value to the settlement. Current participants 

will receive their distributions directly into their accounts tax deferred and former participants have 

the right to direct their distribution into a tax-deferred vehicle, such as an individual retirement 
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account. It appears that the actual value to the class of the monetary portion of the settlement is 

greater than the amount of the settlement. 

Additionally, it is important to the Court that the Independent Fiduciary has independently 

analyzed the reasonableness of the requested fee, and has concluded that the requested fee and 

reimbursement of expenses is reasonable.    

Apart from the significant monetary relief, the affirmative relief herein is extensive and 

provides substantial additional value to the Class. In particular, Defendants agreed to the 

following: (1) provide a list of the Plan’s investment options and fees to Class Counsel; (2) 

communicate by email with current Plan participants regarding fees and performance of frozen 

annuity accounts and current investment options; (3) conduct a request for proposals for 

recordkeeping and administrative services (“RFP”) by April 1, 2022; (4) contractually prohibit the 

recordkeeper from using information about Plan participants acquired in the course of providing 

recordkeeping services to the Plan to market or sell products or services unrelated to the Plan to 

Plan participants unless a request for such products or services is initiated by a Plan participant; 

(5) provide to Class Counsel the best and final bid amounts that were submitted in response to the 

RFP and a copy of the agreed-upon contract for recordkeeping services; (6) take into account the 

cost of different share classes in providing investment options; (7) inform Fidelity, the Plan’s 

current recordkeeper, that when communicating with current Plan participants, Fidelity must 

refrain from using information about Plan participants acquired in the course of providing 

recordkeeping services to the Plan to market or sell products or services unrelated to the Plan 

unless a request for such products or services is initiated by a Plan participant; and (8) continue its 

engagement with an independent consultant to provide ongoing investment monitoring services 

for the Plan. Doc. 147-1 (¶¶10.1–10.11). 
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Under Rule 23(h), this court may award nontaxable costs that are authorized by law or the 

parties’ agreement. Fed. R. Civ. P. 23(h). A cost award is authorized by both the parties’ settlement 

agreement and the common fund doctrine. Reasonable and necessary expenses may include such 

items as photocopying, postage, travel, lodging and filing fees.  

Class Counsel requests reimbursement of expenses in the amount of $160,080. The 

requested expenses are all for legitimate costs associated with prosecuting the case and the 

amounts are reasonable. The Court finds that Class Counsel’s request is fair and reasonable.  

Class Counsel requests a case contribution award of $25,000 each for Class 

Representatives Cassell, Steele, Rice, Adgent, Crago, and Payne. The class representatives 

provided assistance to Class Counsel in prosecuting the case.  

The Court finds that the requested case contribution award for the class representatives is 

reasonable and appropriate.  

1. Plaintiffs’ motion for attorneys’ fees, reimbursement of expenses, and case 

contribution awards for Named Plaintiffs is GRANTED. 

2. The Court awards Class Counsel an attorney fee of $4,833,333, to be paid from the 

settlement amount. 

3. The Court awards Class Counsel expenses of $160,080, which are to be paid from 

the settlement amount. 

4. The Court awards a case contribution award of $25,000 each for Class 

Representatives Loren L. Cassell, Pamela M. Steele, John E. Rice, Penelope A. Adgent, Dawn E. 

Crago and Lynda Payne, also to be paid from the settlement amount.  
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IT IS SO ORDERED. 

 
______________________________________ 
WAVERLY D. CRENSHAW, JR. 
CHIEF UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ILLINOIS 

 
TODD RAMSEY, FREDERICK BUTLER, 
MARTA NELSON, DIANE LEWIS, 
SIMONE ADAMS, KASANDRA 
ADAMS, and BRIAN ADAMS, 
individually and as representatives of a 
class of similarly situated persons of, and 
on behalf of, the Philips North America 
401(k) Plan, 
 
   Plaintiffs, 
 
vs. 
 
PHILIPS NORTH AMERICA LLC, 
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 
 
 
 
 
Case No. 18-CV-1099-NJR-RJD  

 
MEMORANDUM AND ORDER 

 
ROSENSTENGEL, District Judge: 
 

Pending before the Court is Plaintiffs’ Motion for Attorneys’ Fees and Reimbursement 

of Expenses and for Case Contribution Awards for Named Plaintiffs (Doc. 20). In this Motion, 

Class Counsel requests that the Court approve a fee for its role in obtaining a settlement of 

class claims under the Employee Retirement Income Security Act (“ERISA”). The settlement 

provides a $17 million monetary recovery for the benefit of over 50,000 current and former 

participants in the Philips North America 401(k) Plan (the “Plan”), as well as significant 

affirmative relief designed to reduce fees and improve investment offerings. 

Class Counsel has asked this Court to approve a fee award of $5,666,666, which 

constitutes one-third of the $17 million monetary settlement obtained. Additional 

improvements to the Plan as a result of the litigation and settlement bring the true value to 

the Class far higher than that amount. Class Counsel also has asked this Court to award it 
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$35,000 for outstanding expenses and to approve incentive awards of $15,000 each to Class 

Representatives Todd Ramsey, Frederick Butler, Marta Nelson, Diane Lewis, Simone Adams, 

Kasandra Adams, and Brian Adams. 

BACKGROUND 

In accordance with the Settlement Agreement and the Court’s Preliminary Approval 

Order, Class Counsel directed the mailing of individual notices to the Class and created a 

website to provide information to the Class. Individual notices were mailed to 55,750 

potential Class Members, yet only one filed any response at all to Class Counsel’s request for 

fees and costs (see Doc. 22).1 That response was not actually an objection but a request to opt 

out of the settlement, which is not permitted in the context of a class certified under Federal 

Rule of Civil Procedure 23(b)(1), as is the case here (see Doc. 19 at 4). This Court finds the lack 

of any objections to be a remarkable sign of the Class’s overwhelming support for Class 

Counsel’s request. This is particularly true as the response rate among those Class Members 

required to return a claim form—former participants—has exceeded 17%. This indicates a 

successful notice campaign and a Class mobilized and interested in the full resolution of this 

case. 

Over the past twelve years, Class Counsel have demonstrated an unwavering 

commitment and ability to zealously represent American workers and retirees seeking to 

recover losses incurred due to retirement plan mismanagement and to improve their plans 

for current and future employees. Before Jerome Schlichter and the firm of Schlichter Bogard 

& Denton filed a series of cases in 2006 regarding excessive fees in 401(k) plans, there had 

1 Current participants were not required to do anything to receive their share of the settlement.
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never been a case brought for excessive fees in a 401(k) plan by any lawyer in the United 

States or by the Department of Labor ((Declaration of Karen W. Ferguson, Pension Rights 

Center, Doc. 21-4, at 4 ¶12).2 Jerome Schlichter and the firm of Schlichter Bogard & Denton 

have now firmly established their reputation as the “pioneer and the leader in the field of 

retirement Plan litigation.” Abbott v. Lockheed Martin Corp., No. 06-701, 2015 U.S. Dist. LEXIS 

93206, at *8 (S.D. Ill. July 17, 2015) (Reagan, C.J.). They are “experts in ERISA litigation” with 

extraordinary skill and determination required to litigate these complex cases. Krueger v. 

Ameriprise Fin., Inc., No. 11-2781, 2015 U.S. Dist. LEXIS 91385, at *6 (D. Minn. July 13, 2015). 

The work of Jerome Schlichter and Schlichter Bogard & Denton “illustrates an exceptional 

example of a private attorney general risking large sums of money and investing thousands 

of hours for the benefit of employees and retirees.” Will v. General Dynamics Corp., No. 06-698, 

2010 U.S. Dist. LEXIS 123349, at *8 (S.D. Ill. Nov. 22, 2010) (J. Murphy). 

Further, the commitment of vast resources in the face of vigorous resistance by 

employers for more than a decade forms the backdrop for this case (see, e.g., Tussey v. ABB, 

Inc.—the first full trial of any 401(k) excessive fee case, which is being handled by Schlichter 

Bogard & Denton, continues today after two appeals and 12 years). For the reasons set forth 

below, the Court grants Class Counsel’s Motion (Doc. 20). 

2 As stated by Karen W. Ferguson, Director of the national non-profit Pension Rights Center, “Starting in the 
mid-1980’s there was a sea change in the American retirement system. There was an explosive growth in the use 
of 401(k) plans, first alongside traditional pension plans, and, in the last two decades, often in place of pension 
plans. Today, there are over 5 trillion dollars invested in 401(k) plans. These plans have presented new 
challenges. Unlike traditional defined benefit pension plans that generally guarantee a specific amount at the 
time of retirement, defined contribution plans, such as 401(k) plans, do not provide a guaranteed benefit. Rather, 
the amount accumulated in a person’s 401(k) account is dependent on the amounts contributed and investment 
earning net of fees. In a pension plan the employer’s money is at risk, while in a 401(k) plan, it is the employee’s 
money that is at risk. In a 401(k) plan, if fees are high or investments are imprudent, the employee pays the 
price.” (Doc. 21-4, ¶ 7). Because the employees’ money is at risk, it is especially important for employers to be 
held to the standard required by ERISA that fees be reasonable, and investments be prudent. 
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DISCUSSION 

Under the “common-fund” doctrine, class counsel is entitled to a reasonable fee 

drawn from the commonly held fund created by a settlement for the benefit of the class. See, 

e.g., Boeing Co. v. VanGemert, 444 U.S. 472, 478 (1980). The United States Court of Appeals for 

the Seventh Circuit has found that attorneys’ fees based on the common fund doctrine are 

appropriate in ERISA cases. See Florin v. Nationsbank, 34 F.3d 560, 563 (7th Cir. 1994). A court 

also must consider the overall benefit to the Class, including non-monetary benefits, when 

evaluating the fee request. Spano v. Boeing Co., No. 06-743, 2016 U.S. Dist. LEXIS 161078, at *5 

(S.D. Ill. Mar. 31, 2016) (J. Rosenstengel) (citing Manual for Complex Litigation, Fourth, § 21.71, 

at 337 (2004)). This is important so as to encourage attorneys to obtain meaningful affirmative 

relief. 

Class Counsel’s efforts to secure the settlement added significant material value to the 

Plan participants. It has and will continue to benefit the Class, as well as future Plan 

participants, year after year in the future. 

In determining whether to grant a fee application in a class action settlement, the 

Seventh Circuit Court of Appeals requires the Court to determine whether a requested fee is 

within the range of fees that would have been agreed to at the outset of the litigation in an 

arms-length negotiation, given the risk of nonpayment and the normal rate of compensation 

in the market at the time. See In re Synthroid Marketing Litig., 264 F.3d 712, 718 (7th Cir. 2001). 

In common fund cases, “the measure of what is reasonable [as an attorney fee] is what an 

attorney would receive from a paying client in a similar case.” Montgomery v. Aetna Plywood, 

Inc., 231 F.3d 399, 408 (7th Cir. 2000). “[I]t is not the function of judges in fee litigation to 

determine the equivalent of the medieval just price. It is to determine what the lawyer would 
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receive if he were selling his services in the market rather than being paid by court order.” 

Matter of Cont’l Ill. Sec. Litig., 962 F.2d 566, 568 (7th Cir. 1992). This requires the district judge 

to “ascertain the appropriate rate for cases of similar difficulty and risk, and of similarly 

limited potential recovery.” Kirchoff v. Flynn, 786 F.2d 320, 326 (7th Cir. 1986). 

When determining a reasonable fee in common fund cases, the Seventh Circuit Court 

of Appeals uses the percentage basis rather than a lodestar or other basis. See Gaskill v. Gordon, 

160 F.3d 361, 363 (7th Cir. 1998); see also Florin, 34 F.3d at 566 (but leaving to the discretion of 

the district court the determination as to which method is the most efficient and suitable in a 

given case). “A one-third fee is consistent with the market rate in settlements concerning this 

particularly complex area of law.” Spano, 2016 U.S. Dist. LEXIS 161078, at *7 (quoting Abbott, 

2015 U.S. Dist. LEXIS 93206, at *7); Beesley v. Int’l Paper Co., No. 06-703, 2014 U.S. Dist. LEXIS 

12037, at *10 (S.D. Ill. Jan. 31, 2014) (J. Herndon); Will, 2010 U.S. Dist. LEXIS 123349, at *9 

(finding that in ERISA 401(k) fee litigation, “a one-third fee is consistent with the market 

rate”). Comprising 33 1/3% of the monetary recovery, and far less when non-monetary relief 

is considered, as it must be, Class Counsel’s fee application is reasonable. 

Class Counsel’s fee request is justified in this case given the extraordinary risk counsel 

accepted in agreeing to represent the Class; the fact that Class Counsel brought this kind of 

case when no one else had; Class Counsel’s demonstrated willingness to devote tremendous 

resources for many years to the case as it has done in other cases (see, e.g., Tussey, supra); the 

substantial monetary recovery; and the additional value of the future relief included in this 

settlement to Plan participants. 

A $5,666,666 fee would be justified without considering non-monetary benefits to the 

Class, however, the Court notes that these benefits are real and significant enhancements that 
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must be considered. Dr. Stewart Brown, Professor Emeritus of Finance at Florida State 

University, calculated the recordkeeping fee savings and the additional growth in Plan assets 

through the offering of a stable value fund (See Doc. 21-5). Dr. Brown concluded that the 

affirmative relief under the terms of the settlement provides a combined present value to the 

Class of up to $19,963,445. Accounting for these benefits, as the Court is required to do, the 

requested fee is just 14% of the monetary relief, far less than 33 1/3% of the total value of the 

settlement to the Class. 

The law firm Schlichter Bogard & Denton earned its reputation as the authority in the 

401(k) excessive fee case and then demonstrated skill and determination in obtaining this 

result for the Class. Class Counsel performed substantial work for over two years before 

filing suit, including developing potential claims, analyzing thousands of pages of 

documents produced during the informal discovery process and from the Plan administrator, 

and analyzing thousands of financial documents obtained from public sources. Class Counsel 

devoted the same resources to intensely developing this case as if it had been litigated 

through formal channels. The favorable result to the Class is evidence of those efforts. 

This Court believes that the early settlement in this case was reached due to Schlichter 

Bogard & Denton’s established reputation as “the preeminent firm in 401(k) litigation,” Nolte 

v. Cigna, Corp., No. 07-2046, 2013 U.S. Dist. LEXIS 184622, at *8 (C.D. Ill. Oct. 15, 2013) (J. 

Baker), and its attorneys’ skill and perseverance in litigating similar 401(k) excessive fee cases. 

Karen Ferguson, the Director of the national non-profit Pension Rights Center, opined that 

this record of success enabled Schlichter Bogard & Denton to obtain the early favorable 

settlement in this case (Doc. 21-4 ¶20). This Court agrees that it is because of Schlichter Bogard 

& Denton’s unparalleled record of success and perseverance, including winning in a 
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unanimous decision the only Supreme Court 401(k) excessive fee case in history (Tibble v. 

Edison, 135 S.Ct. 1823 (2015)), that Mr. Schlichter’s firm was able to obtain this early very 

favorable result. The Pension Rights Center is aware of no private law firm that could have 

obtained the same relief on behalf of the Class (Doc. 21-4 at 8 ¶24), and this Court agrees. 

Accordingly, in evaluating the requested attorneys’ fees, it is important that Class 

Counsel not be penalized where its record of success produces an early settlement and 

favorable result for the Class. This early settlement greatly benefits the Class by avoiding 

years of hard-fought litigation and substantial litigation expenses. It also guarantees 

substantial recovery without years of delay and risk of non-payment, and it improves the 

Plan years before the improvements would have occurred if there had been a later settlement 

or judgment. And it certainly benefits the Court by conserving limited judicial resources. 

The law firm Schlichter Bogard & Denton has significantly improved 401(k) plans 

across the country by bringing cases such as this one, which have “educated plan 

administrators, the Department of Labor, the courts and retirement plan participants about 

the importance of monitoring recordkeeping fees.” Tussey v. ABB, Inc., 2015 U.S. Dist. LEXIS 

164818, at *7–8 (W.D. Mo. Dec. 9, 2015). “The fee reduction attributed to Schlichter Bogard & 

Denton’s fee litigation and the Department of Labor’s fee disclosure regulations approach 

$2.8 billion in annual savings for American workers and retirees.” Nolte, 2013 U.S. Dist. LEXIS 

184622, at *6 (J. Baker). Schlichter Bogard & Denton has left an indelible mark on the 401(k) 

industry by bringing comprehensive changes to fiduciary practices in order to ensure that 

employees and retirees have the opportunity to save for retirement through prudently 

administered retirement programs. 

The use of a lodestar cross-check is no longer recommended in the Seventh Circuit. 
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See In re Synthroid Marketing Litig., 325 F.3d 974, 979–80 (“The client cares about the outcome 

alone,” and class counsel’s efficiency should not be used “to reduce class counsel’s 

percentage of the fund that their work produced.”); Beesley, 2014 U.S. Dist. LEXIS 12037, at 

*10 (“The use of a lodestar cross-check has fallen into disfavor.”); Will, 2010 U.S. Dist. LEXIS 

123349, at *10 (“The use of a lodestar cross-check in a common fund case is unnecessary, 

arbitrary, and potentially counterproductive.”). Nevertheless, this Court finds that Class 

Counsel spent 5,380.80 attorney hours and 158.30 hours of non-attorney professional time 

litigating this case (Doc. 21, p. 24).3 Class Counsel also will spend substantial time over the 

next three years, because Class Counsel is committed to monitor compliance by Defendant 

with the terms of the settlement agreement and has committed to do that and to bring an 

enforcement action if needed without cost to the Class. 

If a lodestar cross-check is done, this Court finds that a national market rate is the 

relevant community for determining a reasonable hourly rate for this specialized area of 

complex litigation. Beesley, 2014 U.S. Dist. LEXIS 12037, at *11. Although using a lodestar 

cross-check is disfavored, this Court finds that the reasonable hourly rates for Class Counsel’s 

services at this time are as follows:  for attorneys with at least 25 years of experience, $1,060 

per hour; for attorneys with 15–24 years of experience, $900 per hour; for attorneys with 5–

14 years of experience, $650 per hour; for attorneys with 2–4 years of experience, $490 per 

hour; for Paralegals and Law Clerks, $330 per hour.4 

3 “The Court may rely on summaries submitted by attorneys and need not review actual billing records.” 
Abbott, 2015 U.S. Dist. LEXIS 93206, at n.1 (citing authority). 
4 These 2018 rates reflect a modest increase (3% annual) from those previously approved by the Court for Class 
Counsel in 2016. Spano, 2016 U.S. Dist. LEXIS 161078, at *10–11 (finding that the reasonable hourly rate was 
$998/hour for attorneys with at least 25 years of experience, $850/hour for attorneys with 15–24 years of 
experience, $612/hour for attorneys with 5–14 years of experience, $460/hour for attorneys with 2–4 years of 
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Sanford Rosen, a recognized expert in attorney fee litigation, opined that these rates 

are well within the rates charged by national attorneys of equivalent skill and expertise (Doc. 

21-3 ¶52). He provided independent market data to verify the reasonableness of the 

requested rates, and also opined that for complex cases, such as this one, a national rate 

applies.  

Based on the requested rates, the lodestar value for Class Counsel’s services with no 

enhancement for risk would be $3,305,914. Class Counsel’s fee request for $5,666,666 

represents a risk multiplier of only 1.7. “In risky litigation such as this, lodestar multipliers 

can be reasonable in a range between 2 and 5.” Spano, 2016 U.S. Dist. LEXIS 161078, at *11. 

See also McClaran v. Carolina Ale House Operating Co., Case No. 14-3884, 2015 U.S. Dist. LEXIS 

112985, at *6 (D.S.C. Aug. 26, 2015) (“Courts have generally held that a lodestar multiplier 

falling between 2 and 4.5 demonstrate a reasonable attorney’s fees.”); Wal-Mart Stores, Inc. v. 

Visa U.S.A., Inc., 396 F.3d 96, 103, 123 (2d Cir. 2005) (approving multiplier of 3.5); Theodore 

Eisenberg & Geoffrey P. Miller, Attorneys’ Fees and Expenses in Class Action Settlements: 1993-

2008, 7 J. Empirical Legal Stud. 248, 272 (Table 14) (2010) (from 1993–2008, the mean 

multiplier in class actions in the Seventh Circuit was 1.85). Class Counsel’s fee request with 

a risk multiplier of 1.7 is demonstrably reasonable.  

This Court further finds that the $35,000 in expenses for which Class Counsel seeks 

reimbursement were reasonable and necessary. “It is well established that counsel who create 

a common fund like this one are entitled to the reimbursement of litigation costs and 

expenses, which includes such things as expert witness costs; computerized research; court 

experience, $309/hour for Paralegals and Law Clerks, and $190/hour for Legal Assistants). 
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reporters; travel expense; copy, phone and facsimile expenses and mediation.” Abbott, 2015 

U.S. Dist. LEXIS 93206, at *13 (citing FED. R. CIV. P. 23). Based on the minimal expenses 

incurred to date, Class Counsel controlled costs as much as possible, and there is no evidence 

it failed to do so. That Class Counsel only is seeking less than the total out-of-pocket expenses 

further illustrates the reasonableness of the request for reimbursement. 

Plaintiffs request $15,000 incentive awards to seven Class Representatives, Todd 

Ramsey, Frederick Butler, Marta Nelson, Diane Lewis, Simone Adams, Kasandra Adams, and 

Brian Adams. “Incentive awards are justified when necessary to induce individuals to 

become named representatives.” In re Synthroid Marketing Litig., 264 F.3d at 722–23. The 

record suggests that the Class Representatives initiated the action, took on a substantial risk, 

remained in contact with Class Counsel, and acted at all times for the benefit of the Class. 

Awards of $15,000 for a Class Representative award and total Class Representative awards 

of less than one percent of the fund are consistent with awards in comparable cases. See, e.g., 

Spano, 2016 U.S. Dist. LEXIS 161078, at *11 (awarding $25,000 to each of the three named 

plaintiffs); Beesley, 2014 U.S. Dist. LEXIS 12037, at *14 (same). 

CONCLUSION 

After consideration of Class Counsel’s Motion, and consistent with the findings of the 

Independent Fiduciary, the Court concludes that the requested attorneys’ fees and cost 

reimbursements are fair, reasonable, and merited by Counsel’s efforts resulting in relief for 

the Class. Accordingly, it is ORDERED that the requested attorneys’ fees of $5,666,666 are 

APPROVED. 

It is FURTHER ORDERED that the requested reimbursement of $35,000.00 in 

outstanding costs is APPROVED. The Settlement Administrator shall pay the combined sum 
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of $5,701,666 to the firm of Schlichter Bogard & Denton out of the Settlement Fund and shall 

separately pay Plaintiffs Todd Ramsey, Frederick Butler, Marta Nelson, Diane Lewis, Simone 

Adams, Kasandra Adams, and Brian Adams $15,000 each. 

IT IS SO ORDERED. 

 DATED:  October 15, 2018 
 
 

___________________________ 
NANCY J. ROSENSTENGEL 

        United States District Judge 
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DECLARATION OF HEATHER 
LEA IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
ATTORNEYS’ FEES 

 
I, Heather Lea, declare:  

1. I am a partner at the law firm of Schlichter Bogard & Denton, LLP. I am one of 

the attorneys representing the Plaintiffs in this matter. This declaration is submitted in support of 

Plaintiffs’ Motion for Attorneys’ Fees, Reimbursement of Expenses, and Case Contribution 

Awards for Named Plaintiffs.  

2. I have been involved in all aspects of this litigation. I am familiar with the facts 

set forth below and able to testify to them based on my personal knowledge or review of the 

records and files maintained by this firm in the regular course of its representation of Plaintiffs.  

3. I am licensed to practice in the States of Missouri and Illinois. I am admitted to 

practice in the United States Supreme Court and numerous district courts across the country. 
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4. I received my undergraduate degree from Rhodes College in 1994 and my Juris 

Doctorate from Washington University in 2000, where I served as the Editor-in-Chief of the 

Journal of Law and Policy and graduated Order of the Coif. After law school, I served as a law 

clerk for a Federal District Court Judge in the Central District of Illinois. Since 2005, I have been 

employed as an attorney at Schlichter, Bogard & Denton, LLP, Class Counsel in this matter. I 

have been engaged in complex class actions for over 19 years. For most of that time, I have been 

exclusively dedicated to ERISA fiduciary breach class actions concerning defined contribution 

plans. 

5. My firm devoted 11,579.7 hours of attorney and non-attorney time to date to 

prosecute the claims on behalf of Plan participants and beneficiaries. Attached as Exhibit A is a 

summary indicating the time, by type of work category, spent by each attorney and paralegal 

involved. This time was reasonable and necessary to litigate this case to its resolution. More time 

will be spent handling responses from participants who receive notice, preparing for the final 

approval hearing, and traveling to the final approval hearing in May. In addition, there will be 

substantial attorney time spent after the settlement effective date responding to participants and 

monitoring the affirmative, non-monetary relief. The class contains over 58,000 current and 

former participants. In my experience in similar cases, this will represent an additional 50-100 

attorney, paralegal and staff hours. 

6. As set for the in the Memorandum in Support of Plaintiffs’ Motion for Attorneys’ 

Fees, and the Declaration of Jerome Schlichter, the District of Maryland recently approved 

hourly rates for Schlichter, Bogard & Denton. LLP when the court approved a one-third attorney 

fee of the common fund in an excessive fee class action settlement. Kelly v. Johns Hopkins 

University, No. 16-2835, 2020 WL 434473, *6-7 (D. Md. Jan. 28, 2020). The Kelly case 
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involved the same opposing counsel as in this case. The approved hourly rates are: for attorneys 

with at least 25 years of experience, $1,060 per hour; for attorneys with 15–24 years of 

experience, $900 per hour; for attorneys with 5–14 years of experience, $650 per hour; for 

attorneys with 2–4 years of experience, $490 per hour; for Paralegals and Law Clerks, $330 per 

hour; and for Legal Assistants, $190 per hour. These rates also have been approved by other 

courts. See, e.g., Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 at 3 (M.D.Tenn. Oct. 22, 

2019); Clark v. Duke Univ., No. 16-1044, Doc. 165 at 8 (M.D.N.C. June 24, 2019); Sims v. 

BB&T Corp., No. 15-732, Doc. 450 at 7–8 (M.D.N.C. May 6, 2019); Bell v. ATH Holding Co., 

No. 15-2062, Doc. 380 at 10 (S.D.Ind. Sept. 4, 2019); Ramsey v. Philips N. Am. LLC, No. 18-

1099, Doc. 27 at 8 (S.D.Ill. Oct. 15, 2018). In similar litigation, these reasonable hourly rates 

were independently verified by a recognized expert in attorney fee litigation who opined that 

Class Counsel’s requested rates were reasonable based on rates charged by national attorneys of 

equivalent experience, skill, and expertise in complex class action litigation. The expert’s 

opinions are as Exhibit B. 

7. To calculate the lodestar, Schlichter, Bogard & Denton applied these rates to the 

number of hours incurred by attorneys and non-attorneys during this case. This calculation is 

shown in the following table: 
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Experience Hours Rate Total 
25 Years +  767.30   $1,060.00   $813,338.00  

15–24 Years  4,607.10   $900.00   $4,146,390.00  
5–14 Years  5,189.50   $650.00   $3,373,175.00  
2–4 Years  408.20   $490.00   $200,018.00  

Attorney Total 10,972.10  $8,532,921.00 
    

Paralegals Total  346.60   $330.00          $114,378.00  
Legal Assistant  261.00   $190.00  $49,590.00 

Total Non-Attorney  607.60    $163,968.00  
    

Total of All Hours 11,579.70  $8,696,889.00 

 
8. As set forth in the above table, based on the firm’s billing records, Schlichter, 

Bogard & Denton expended to date 10,972.10 hours of attorney time and 607.60 hours of 

paralegal and law clerk time.  

9. I have examined the records and we have incurred case expenses totaling 

$130,001.10 as of February 24, 2020.   

10. Below is a list of expenses according to their categories: 

Category  Total  
Depositions  $      29,945.85  
Experts & Consultants  $      13,280.00  
Filings, Transcripts, Subpoena Services and Related 
Costs  $         2,984.70  
Mediation and Settlement Costs  $         8,450.00  
Copies and Postage  $         5,506.01  
Data Development and Document Organization  $      13,814.36  
Research and Investigation  $         7,192.73  
Travel, Lodging and Parking  $      48,827.45  
Total Expenses Requested  $   130,001.10  
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11. Plaintiffs estimate expenses to attend the final approval hearing will total $1650 

for flights, $500 hotel room and $200 for incidentals, which is included in the Travel and 

Lodging category above.  

12. More detailed billing and expense records will be provided for the Court’s in-

camera review upon request. 

13. Investigation and Preparation of Complaint: Starting in 2013, Schlichter, Bogard 

& Denton began their investigation of the claims at issue in this lawsuit. The attorneys conducted 

in-depth investigative analysis and research of documents provided by the Named Plaintiffs. 

These documents were essential to Class Counsel’s investigation because unlike retirement plans 

governed by ERISA, the Plan at issue did not file publicly available documents including Form 

5500s filed with the Department of Labor, among other sources. Unlike plans governed by 

ERISA, Class Counsel could not request documents from the Plan administrator on behalf of a 

participant under 29 U.S.C. §1024(b).   

14. Involvement of Named Plaintiffs: Class Counsel’s investigation included 

meetings with the Named Plaintiffs, which occurred both in-person and on the phone. The in-

person meetings required attorneys to travel to locations in Minnesota and South Dakota where 

the named Plaintiffs reside. These meetings provided valuable insight and additional 

understanding of the operation and administration of the Plan, the Plan’s investment structure, 

and the disclosures about the Plan’s investments and expenses. Each Named Plaintiff provided 

Class Counsel with critical documents before preparing the Complaint. It has also been my 

experience that employees are hesitant to sue an employer, fearing alienation. Each Named 

Plaintiff also stayed apprised of the proceedings at each stage of the case, including the 

mediation process and each sitting for depositions.   
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15. On July 21, 2017, Defendant issued 22 interrogatories and 34 requests for 

production to each Named Plaintiff. Schlichter, Bogard & Denton then engaged in extensive 

discussions with each client. The attorneys reviewed and analyzed all materials provided by each 

clients and prepared responsive documents for production. The Named Plaintiffs collected over 

2,000 pages of documents for production. 

16. On March 4, 2015, Plaintiffs filed their complaint in Bacon, et al. v. Bd. Of 

Pensions of the Evangelical Lutheran Church in Am. (d/b/a Portico Benefits Svcs.), No. 27-CV-

15-3425 (Hennepin Co., Minn.).  

17. Motion to Dismiss: Defendant moved to dismiss the complaint on June 8, 2015. 

Defendant’s 27-page memorandum was extensive and raised complex legal arguments that 

addressed all of Plaintiffs’ claims and raised constitutional questions. Over the next month, 

Plaintiffs’ attorneys spent extensive time responding to Defendant’s arguments, which included 

conducting research and analysis of relevant authority. Plaintiffs filed their 26-page opposition 

on July 6, 2015. Defendant filed a 9-page reply on July 23, 2015. Defendant submitted 22 

exhibits supporting its motion to dismiss. The Court granted Defendant’s motion on October 13, 

2015 and entered judgment on November 12, 2015. Plaintiffs’ counsel immediately identified 

issues for appeal. 

18. Appeal of Dismissal: Plaintiffs filed a notice of appeal on December 14, 2015. On 

January 13, 2016, Plaintiffs-Appellants filed a 41-page brief analyzing the issues on appeal. On 

February 12, 2016, Defendant-Respondent filed a 45-page brief in opposition. On February 19, 

2016, a third-party advocacy group, the Church Alliance, filed a 27-page amicus curiae brief 

supporting Defendant’s position. On February 29, 2016, Plaintiffs-Appellants filed a 23-page 

reply brief, addressing Defendant and the Church Alliance’s arguments. On July 25, 2016, the 
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State of Minnesota Court of Appeals reversed and remanded the judgment. Defendant filed a 

petition for review with the Minnesota Supreme Court on August 24, 2016. Defendant’s petition 

was denied on October 18, 2016. Defendant filed a 54-page Petition for Writ of Certiorari with 

the Supreme Court of the United States in January 2017. The states of Texas, Arkansas, 

Louisiana, Oklahoma, Utah and Kentucky filed as amici curiae supporting Defendant’s petition 

in February 2017. On February 27, 2017, the Supreme Court of the United States denied 

Defendant’s Petition. 

19. Second Partial Motion to Dismiss: Following remand, on May 4, 2017, Defendant 

filed a partial motion to dismiss.  Defendant’s 22-page memorandum was again extensive and 

raised complex legal arguments that addressed Plaintiffs’ claims based on social purpose funds 

and fraudulent concealment.  Over the next month, Plaintiffs’ attorneys spent extensive time 

responding to Defendant’s arguments. Plaintiffs filed their 15-page opposition on June 5, 2017. 

Defendant filed a 14-page reply on June 22, 2017. The Court denied Defendant’s motion on 

October 23, 2017. 

20. Discovery: The parties proceeded with discovery. In May 2017, the parties filed a 

stipulated protective order and stipulated order regarding electronically stored information. 

Besides efforts involved in drafting these joint documents, their preparation required numerous 

meet-and-confer discussions with Defendant’s attorneys. Plaintiffs also prepared requests for 

production and interrogatories directed to Defendant. 

21. Throughout discovery, Class Counsel diligently reviewed and analyzed 

approximately 140,500 pages of documents produced within over 52,000 documents. A detailed 

review and analysis of the document production was crucial for Plaintiffs to prove their claims.  
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22. To support those efforts, Schlichter Bogard & Denton developed a document 

review and analysis protocol for systematically and methodically evaluating the document 

production. It was incumbent on Plaintiffs’ attorneys to review every document produced. The 

ongoing review and analysis of the document production was aided by numerous internal 

discussions and meetings to ensure a proper and efficient evaluation process, in order to inform 

their litigation strategy. After a thorough review of the documents, Class Counsel deposed eight 

of Defendant’s employees. Throughout all stages, including discovery, the attorneys at Schlichter 

Bogard & Denton met internally, both in large and small groups, to discuss the legal theories, the 

development of the case, and other issues that arose during the litigation. Those internal meetings 

were critical to obtaining a successful recovery on behalf of the Class. 

23. Motion to Certify the Class: On January 5, 2018, Plaintiffs filed a 21-page 

memorandum supporting their motion to certify the class under Minn. R. Civ. P. 23.02(a). 

Defendant filed a 37-page opposition on February 23, 2018. Plaintiffs filed a 16-page reply on 

April 4, 2018. The Court granted in part and denied in part Plaintiffs’ motion to certify the class 

on July 10, 2018, certifying the class under Minn. R. Civ. P. 23.02(c) instead of 23.02(a). 

24. Motion to Certify for Immediate Appeal: Plaintiffs filed a petition for 

discretionary review of the class certification order in the Court of Appeals. Defendant filed an 

opposition on August 15, 2018. The Court of Appeals granted Plaintiffs’ motion on September 

11, 2018. Plaintiffs-Appellants filed a 31-page brief on November 2, 2018. Defendant-

Respondent filed a 32-page brief in opposition on December 10, 2018. Plaintiffs-Appellants filed 

a 21-page reply on December 27, 2018. The Court of Appeals reversed and remanded the class 

certification order on May 28, 2019.  
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25. Mediation and Settlement: On April 18, 2019, the parties moved to stay the case 

pending mediation. In July 2019, the parties engaged in mediation with private mediator Hunter 

Hughes. Mr. Hughes is a nationally recognized mediator specializing in the mediation of 

retirement plan, securities, and employment class actions. Mr. Hughes’ resume is attached as 

Exhibit C. Class Counsel prepared extensively for this process, which included time devoted to 

preparing a detailed mediation statement and further calculations of potential losses to the Plan. 

The parties did not reach agreement during the mediation session, but continued discussions 

assisted by Mr. Hughes. The parties initially agreed on the monetary terms; however, Class 

Counsel required that the settlement provide additional non-monetary and affirmative relief to 

benefit Class members. After continued discussions, on September 24, 2019 the parties agreed 

on all terms.  

26. Before seeking preliminary approval of the class action settlement, Class Counsel 

prepared numerous supporting settlement documents, including the class action notices, claim 

forms, their motion and memorandum supporting preliminary approval, and the proposed order. 

They also prepared requests for proposals sent to settlement administrators who is a necessary 

party to facilitate the settlement.  

27. I have reviewed the time records and determined that the work was performed to 

benefit the class and was necessary for the proper representation of the class. The description of 

the time and effort that Class Counsel expended during this litigation illustrates the 

determination these attorneys displayed through all aspects of this case. The attorney and non-

attorney hours were reasonably and efficiently expended to obtain a successful recovery on 

behalf of the Class. Similar cases have required from 20,000 to 30,000 hours to bring the case to 

a successful resolution. I have reviewed the expenses and determined they were necessary for the 
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proper representation of the class. Without committing the resources to pursue Plaintiffs’ claims, 

a favorable recovery that benefits tens of thousands of Class members would not have been 

possible. 

 I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. 

 

Executed on March 12, 2020 in St. Louis, Missouri. 

 

       /s/ Heather Lea______ 
            Heather Lea 
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DECLARATION OF HEATHER 
LEA IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
ATTORNEYS’ FEES 

 
I, Heather Lea, declare:  

1. I am a partner at the law firm of Schlichter Bogard & Denton, LLP. I am one of 

the attorneys representing the Plaintiffs in this matter. This declaration is submitted in support of 

Plaintiffs’ Motion for Attorneys’ Fees, Reimbursement of Expenses, and Case Contribution 

Awards for Named Plaintiffs.  

2. I have been involved in all aspects of this litigation. I am familiar with the facts 

set forth below and able to testify to them based on my personal knowledge or review of the 

records and files maintained by this firm in the regular course of its representation of Plaintiffs.  

3. I am licensed to practice in the States of Missouri and Illinois. I am admitted to 

practice in the United States Supreme Court and numerous district courts across the country. 
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4. I received my undergraduate degree from Rhodes College in 1994 and my Juris 

Doctorate from Washington University in 2000, where I served as the Editor-in-Chief of the 

Journal of Law and Policy and graduated Order of the Coif. After law school, I served as a law 

clerk for a Federal District Court Judge in the Central District of Illinois. Since 2005, I have been 

employed as an attorney at Schlichter, Bogard & Denton, LLP, Class Counsel in this matter. I 

have been engaged in complex class actions for over 19 years. For most of that time, I have been 

exclusively dedicated to ERISA fiduciary breach class actions concerning defined contribution 

plans. 

5. My firm devoted 11,579.7 hours of attorney and non-attorney time to date to 

prosecute the claims on behalf of Plan participants and beneficiaries. Attached as Exhibit A is a 

summary indicating the time, by type of work category, spent by each attorney and paralegal 

involved. This time was reasonable and necessary to litigate this case to its resolution. More time 

will be spent handling responses from participants who receive notice, preparing for the final 

approval hearing, and traveling to the final approval hearing in May. In addition, there will be 

substantial attorney time spent after the settlement effective date responding to participants and 

monitoring the affirmative, non-monetary relief. The class contains over 58,000 current and 

former participants. In my experience in similar cases, this will represent an additional 50-100 

attorney, paralegal and staff hours. 

6. As set for the in the Memorandum in Support of Plaintiffs’ Motion for Attorneys’ 

Fees, and the Declaration of Jerome Schlichter, the District of Maryland recently approved 

hourly rates for Schlichter, Bogard & Denton. LLP when the court approved a one-third attorney 

fee of the common fund in an excessive fee class action settlement. Kelly v. Johns Hopkins 

University, No. 16-2835, 2020 WL 434473, *6-7 (D. Md. Jan. 28, 2020). The Kelly case 
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involved the same opposing counsel as in this case. The approved hourly rates are: for attorneys 

with at least 25 years of experience, $1,060 per hour; for attorneys with 15–24 years of 

experience, $900 per hour; for attorneys with 5–14 years of experience, $650 per hour; for 

attorneys with 2–4 years of experience, $490 per hour; for Paralegals and Law Clerks, $330 per 

hour; and for Legal Assistants, $190 per hour. These rates also have been approved by other 

courts. See, e.g., Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 at 3 (M.D.Tenn. Oct. 22, 

2019); Clark v. Duke Univ., No. 16-1044, Doc. 165 at 8 (M.D.N.C. June 24, 2019); Sims v. 

BB&T Corp., No. 15-732, Doc. 450 at 7–8 (M.D.N.C. May 6, 2019); Bell v. ATH Holding Co., 

No. 15-2062, Doc. 380 at 10 (S.D.Ind. Sept. 4, 2019); Ramsey v. Philips N. Am. LLC, No. 18-

1099, Doc. 27 at 8 (S.D.Ill. Oct. 15, 2018). In similar litigation, these reasonable hourly rates 

were independently verified by a recognized expert in attorney fee litigation who opined that 

Class Counsel’s requested rates were reasonable based on rates charged by national attorneys of 

equivalent experience, skill, and expertise in complex class action litigation. The expert’s 

opinions are as Exhibit B. 

7. To calculate the lodestar, Schlichter, Bogard & Denton applied these rates to the 

number of hours incurred by attorneys and non-attorneys during this case. This calculation is 

shown in the following table: 
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Experience Hours Rate Total 
25 Years +  767.30   $1,060.00   $813,338.00  

15–24 Years  4,607.10   $900.00   $4,146,390.00  
5–14 Years  5,189.50   $650.00   $3,373,175.00  
2–4 Years  408.20   $490.00   $200,018.00  

Attorney Total 10,972.10  $8,532,921.00 
    

Paralegals Total  346.60   $330.00          $114,378.00  
Legal Assistant  261.00   $190.00  $49,590.00 

Total Non-Attorney  607.60    $163,968.00  
    

Total of All Hours 11,579.70  $8,696,889.00 

 
8. As set forth in the above table, based on the firm’s billing records, Schlichter, 

Bogard & Denton expended to date 10,972.10 hours of attorney time and 607.60 hours of 

paralegal and law clerk time.  

9. I have examined the records and we have incurred case expenses totaling 

$130,001.10 as of February 24, 2020.   

10. Below is a list of expenses according to their categories: 

Category  Total  
Depositions  $      29,945.85  
Experts & Consultants  $      13,280.00  
Filings, Transcripts, Subpoena Services and Related 
Costs  $         2,984.70  
Mediation and Settlement Costs  $         8,450.00  
Copies and Postage  $         5,506.01  
Data Development and Document Organization  $      13,814.36  
Research and Investigation  $         7,192.73  
Travel, Lodging and Parking  $      48,827.45  
Total Expenses Requested  $   130,001.10  
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11. Plaintiffs estimate expenses to attend the final approval hearing will total $1650 

for flights, $500 hotel room and $200 for incidentals, which is included in the Travel and 

Lodging category above.  

12. More detailed billing and expense records will be provided for the Court’s in-

camera review upon request. 

13. Investigation and Preparation of Complaint: Starting in 2013, Schlichter, Bogard 

& Denton began their investigation of the claims at issue in this lawsuit. The attorneys conducted 

in-depth investigative analysis and research of documents provided by the Named Plaintiffs. 

These documents were essential to Class Counsel’s investigation because unlike retirement plans 

governed by ERISA, the Plan at issue did not file publicly available documents including Form 

5500s filed with the Department of Labor, among other sources. Unlike plans governed by 

ERISA, Class Counsel could not request documents from the Plan administrator on behalf of a 

participant under 29 U.S.C. §1024(b).   

14. Involvement of Named Plaintiffs: Class Counsel’s investigation included 

meetings with the Named Plaintiffs, which occurred both in-person and on the phone. The in-

person meetings required attorneys to travel to locations in Minnesota and South Dakota where 

the named Plaintiffs reside. These meetings provided valuable insight and additional 

understanding of the operation and administration of the Plan, the Plan’s investment structure, 

and the disclosures about the Plan’s investments and expenses. Each Named Plaintiff provided 

Class Counsel with critical documents before preparing the Complaint. It has also been my 

experience that employees are hesitant to sue an employer, fearing alienation. Each Named 

Plaintiff also stayed apprised of the proceedings at each stage of the case, including the 

mediation process and each sitting for depositions.   
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15. On July 21, 2017, Defendant issued 22 interrogatories and 34 requests for 

production to each Named Plaintiff. Schlichter, Bogard & Denton then engaged in extensive 

discussions with each client. The attorneys reviewed and analyzed all materials provided by each 

clients and prepared responsive documents for production. The Named Plaintiffs collected over 

2,000 pages of documents for production. 

16. On March 4, 2015, Plaintiffs filed their complaint in Bacon, et al. v. Bd. Of 

Pensions of the Evangelical Lutheran Church in Am. (d/b/a Portico Benefits Svcs.), No. 27-CV-

15-3425 (Hennepin Co., Minn.).  

17. Motion to Dismiss: Defendant moved to dismiss the complaint on June 8, 2015. 

Defendant’s 27-page memorandum was extensive and raised complex legal arguments that 

addressed all of Plaintiffs’ claims and raised constitutional questions. Over the next month, 

Plaintiffs’ attorneys spent extensive time responding to Defendant’s arguments, which included 

conducting research and analysis of relevant authority. Plaintiffs filed their 26-page opposition 

on July 6, 2015. Defendant filed a 9-page reply on July 23, 2015. Defendant submitted 22 

exhibits supporting its motion to dismiss. The Court granted Defendant’s motion on October 13, 

2015 and entered judgment on November 12, 2015. Plaintiffs’ counsel immediately identified 

issues for appeal. 

18. Appeal of Dismissal: Plaintiffs filed a notice of appeal on December 14, 2015. On 

January 13, 2016, Plaintiffs-Appellants filed a 41-page brief analyzing the issues on appeal. On 

February 12, 2016, Defendant-Respondent filed a 45-page brief in opposition. On February 19, 

2016, a third-party advocacy group, the Church Alliance, filed a 27-page amicus curiae brief 

supporting Defendant’s position. On February 29, 2016, Plaintiffs-Appellants filed a 23-page 

reply brief, addressing Defendant and the Church Alliance’s arguments. On July 25, 2016, the 
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State of Minnesota Court of Appeals reversed and remanded the judgment. Defendant filed a 

petition for review with the Minnesota Supreme Court on August 24, 2016. Defendant’s petition 

was denied on October 18, 2016. Defendant filed a 54-page Petition for Writ of Certiorari with 

the Supreme Court of the United States in January 2017. The states of Texas, Arkansas, 

Louisiana, Oklahoma, Utah and Kentucky filed as amici curiae supporting Defendant’s petition 

in February 2017. On February 27, 2017, the Supreme Court of the United States denied 

Defendant’s Petition. 

19. Second Partial Motion to Dismiss: Following remand, on May 4, 2017, Defendant 

filed a partial motion to dismiss.  Defendant’s 22-page memorandum was again extensive and 

raised complex legal arguments that addressed Plaintiffs’ claims based on social purpose funds 

and fraudulent concealment.  Over the next month, Plaintiffs’ attorneys spent extensive time 

responding to Defendant’s arguments. Plaintiffs filed their 15-page opposition on June 5, 2017. 

Defendant filed a 14-page reply on June 22, 2017. The Court denied Defendant’s motion on 

October 23, 2017. 

20. Discovery: The parties proceeded with discovery. In May 2017, the parties filed a 

stipulated protective order and stipulated order regarding electronically stored information. 

Besides efforts involved in drafting these joint documents, their preparation required numerous 

meet-and-confer discussions with Defendant’s attorneys. Plaintiffs also prepared requests for 

production and interrogatories directed to Defendant. 

21. Throughout discovery, Class Counsel diligently reviewed and analyzed 

approximately 140,500 pages of documents produced within over 52,000 documents. A detailed 

review and analysis of the document production was crucial for Plaintiffs to prove their claims.  
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22. To support those efforts, Schlichter Bogard & Denton developed a document 

review and analysis protocol for systematically and methodically evaluating the document 

production. It was incumbent on Plaintiffs’ attorneys to review every document produced. The 

ongoing review and analysis of the document production was aided by numerous internal 

discussions and meetings to ensure a proper and efficient evaluation process, in order to inform 

their litigation strategy. After a thorough review of the documents, Class Counsel deposed eight 

of Defendant’s employees. Throughout all stages, including discovery, the attorneys at Schlichter 

Bogard & Denton met internally, both in large and small groups, to discuss the legal theories, the 

development of the case, and other issues that arose during the litigation. Those internal meetings 

were critical to obtaining a successful recovery on behalf of the Class. 

23. Motion to Certify the Class: On January 5, 2018, Plaintiffs filed a 21-page 

memorandum supporting their motion to certify the class under Minn. R. Civ. P. 23.02(a). 

Defendant filed a 37-page opposition on February 23, 2018. Plaintiffs filed a 16-page reply on 

April 4, 2018. The Court granted in part and denied in part Plaintiffs’ motion to certify the class 

on July 10, 2018, certifying the class under Minn. R. Civ. P. 23.02(c) instead of 23.02(a). 

24. Motion to Certify for Immediate Appeal: Plaintiffs filed a petition for 

discretionary review of the class certification order in the Court of Appeals. Defendant filed an 

opposition on August 15, 2018. The Court of Appeals granted Plaintiffs’ motion on September 

11, 2018. Plaintiffs-Appellants filed a 31-page brief on November 2, 2018. Defendant-

Respondent filed a 32-page brief in opposition on December 10, 2018. Plaintiffs-Appellants filed 

a 21-page reply on December 27, 2018. The Court of Appeals reversed and remanded the class 

certification order on May 28, 2019.  
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25. Mediation and Settlement: On April 18, 2019, the parties moved to stay the case 

pending mediation. In July 2019, the parties engaged in mediation with private mediator Hunter 

Hughes. Mr. Hughes is a nationally recognized mediator specializing in the mediation of 

retirement plan, securities, and employment class actions. Mr. Hughes’ resume is attached as 

Exhibit C. Class Counsel prepared extensively for this process, which included time devoted to 

preparing a detailed mediation statement and further calculations of potential losses to the Plan. 

The parties did not reach agreement during the mediation session, but continued discussions 

assisted by Mr. Hughes. The parties initially agreed on the monetary terms; however, Class 

Counsel required that the settlement provide additional non-monetary and affirmative relief to 

benefit Class members. After continued discussions, on September 24, 2019 the parties agreed 

on all terms.  

26. Before seeking preliminary approval of the class action settlement, Class Counsel 

prepared numerous supporting settlement documents, including the class action notices, claim 

forms, their motion and memorandum supporting preliminary approval, and the proposed order. 

They also prepared requests for proposals sent to settlement administrators who is a necessary 

party to facilitate the settlement.  

27. I have reviewed the time records and determined that the work was performed to 

benefit the class and was necessary for the proper representation of the class. The description of 

the time and effort that Class Counsel expended during this litigation illustrates the 

determination these attorneys displayed through all aspects of this case. The attorney and non-

attorney hours were reasonably and efficiently expended to obtain a successful recovery on 

behalf of the Class. Similar cases have required from 20,000 to 30,000 hours to bring the case to 

a successful resolution. I have reviewed the expenses and determined they were necessary for the 
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proper representation of the class. Without committing the resources to pursue Plaintiffs’ claims, 

a favorable recovery that benefits tens of thousands of Class members would not have been 

possible. 

 I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. 

 

Executed on March 12, 2020 in St. Louis, Missouri. 

 

       /s/ Heather Lea______ 
            Heather Lea 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF ILLINOIS 

 
TODD RAMSEY, et al., 
 
                                         Plaintiffs, 
 
v. 
 
PHILIPS NORTH AMERICA LLC,  
 
                                        Defendant. 

No. 3:18-cv-1099-NJR -RJD 
 
 
 

 
DECLARATION OF SANFORD JAY ROSEN  

I, Sanford Jay Rosen, hereby declare as follows: 

1. I am an attorney at law, admitted to practice in California and Connecticut, the 

Supreme Court of the United States, and virtually all United States Courts of Appeals and several 

District Courts around the country. A complete recitation of my experience and background is 

included in my firm biography attached hereto as Exhibit 1. See 

https://rbgg.com/attorneys/partners/sanford-jay-rosen/. 

2. I have been retained by Plaintiffs’ counsel to express my expert opinion concerning 

certain points in support of Plaintiffs’ Motion for Attorneys’ Fees, Reimbursement of Expenses, 

and Case Contribution Awards for Named Plaintiffs, and to the reasonableness of Plaintiffs’ 

requested hourly rates. The materials I considered in forming my opinions are set forth in Exhibit 

2.   My review of these materials, as well as my knowledge over the years about Schlichter, Bogard 

and Denton,  have  informed me as to Plaintiffs’ attorneys, including their backgrounds, reputations, 

the quality of their work, and the results they achieve for their clients, and that are recited in this 

declaration. The case specific materials similarly have informed me about the facts of this case. 

3. I am compensated at the rate of $1,000 per hour. This is my customary 2018 

hourly rate that I charge as an expert and an attorney and claim in attorneys’ fees applications. 

My opinions and compensation are not dependent on my opinions or the outcome in this matter.   
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GENERAL BACKGROUND 

4. Briefly summarized, my background is as follows: I am a 1962 graduate of the Yale 

Law School and have been a licensed attorney since that year. After working as a federal judicial 

clerk, I was a law professor from 1963 to 1971, with my principal courses being constitutional law, 

labor law, and civil rights/civil liberties law. I was the Assistant Legal Director of the American 

Civil Liberties Union (ACLU) National Office from 1971 to 1973, and was the Legal Director of 

the Mexican American Legal Defense and Educational Fund (MALDEF) from 1973 to 1975. Since 

1976, I have been in private practice in San Francisco, as senior partner, managing partner, or sole 

principal of a small law firm. I am now one of two Founding Partners of Rosen, Bien & Galvin, 

LLP, a 19-lawyer litigation firm in San Francisco.  

5. My practice, while a full-time law professor, then as a ranking ACLU and 

MALDEF lawyer, and finally as a private attorney, has always included numerous civil rights and, 

once in private practice, consumer, commercial and other matters. My practice and that of my firm 

is and has been national in scope, and emphasizes complex litigation in numerous fields of the law. I 

have tried numerous cases to juries, bench, special masters, and arbitrators in the San Francisco Bay 

Area and elsewhere in California, as well as in other jurisdictions; for example, I have tried cases 

in Denver, Colorado; Arlington, Virginia; New York, New York; Baltimore, Maryland; 

Cleveland, Ohio; Honolulu and Kauai, Hawaii; and Saipan (the Commonwealth of the Northern 

Mariana Islands). In private practice, I have represented both plaintiffs and defendants in 

numerous employment cases, including individuals and groups of individuals in discrimination, 

wrongful termination and sexual harassment cases. I also represent high and middle ranking 

executives in the private sector in relation to their employment contracts, both entering and exiting 

from major companies.  I am also a highly experienced appellate lawyer, having argued 5 times in 

the Supreme Court of the United States, and at least 30 times in the United States Courts of 

Appeals, and many others in the California appellate courts. I have briefed many more appeals. I am 

also active as an arbitrator, settlement judge pro tem, mediator and early neutral evaluator. 

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 2 of 56   Page ID #413



 
 

3 

LITIGATION BACKGROUND 

6. My experience includes handling labor-intensive, complex, class-action litigation. 

On the plaintiffs’ side in private practice, I represented a large class of end users of certain anti-

hypertensive drugs against several international pharmacy companies. This case, Center for Elders 

Independence, et al. v. Biovail Corporation, et al., No. CV 03320 (San Joaquin Superior Court), 

was settled. I also successfully concluded a settlement and prosecuting fee claims in a 17200 case 

against State Farm Insurance Co., Waul v. State Farm Insurance Co., No. CGC 02-412248 (San 

Francisco Superior Ct. 2006). I represented a large consumer class in cases challenging non-

sufficient funds charges imposed by numerous California banks. All these cases culminated in 

successful settlements, including substantial attorneys’ fees. See, e.g., Rebney v. Wells Fargo Bank, 

232 Cal.App.3d 1344 (1991). I also successfully represented the majority of an opt-in class of former 

Pan Am pilots (a role similar to interveners), resulting—after 30 days of jury trial—in the largest 

ADEA settlement (nearly $20 million) to that date. EEOC v. Pan American World Airways, Inc., 796 

F.2d 314 (9th Cir. 1986).  

7. My firm is and has been highly successful lead class counsel in numerous cases 

alleging constitutional and ADA claims against the State of California’s governor and prison 

authorities. For example, we were lead co-counsel in the consolidated case decided by the Supreme 

Court of the United States affirming a prison population reduction order entered by a statutory three 

judge district court. Plata v. Brown, 131 S.Ct. 1910 (2011). I was a lead counsel and attorney’s fees’ 

counsel in lengthy trials of two of our prison conditions class actions.  The firm continues to be lead 

or heavily in prison and jail conditions cases both in California and other states. 

8. The firm and I frequently represent plaintiffs in complex collective and representative 

actions.  For example, I have also represented multiple plaintiffs in labor intensive consolidated 

actions, most notably the victims of the May 4, 1970 National Guard Shootings at Kent State 

University. See, e.g., Krause v. Rhodes, 570 F.2d 563 (6th Cir. 1977); Krause v. Rhodes, 671 F.2d 

212 (6th Cir. 1982). 
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9. I also have handled a number of ERISA matters. Notably, following settlement of 

the PanAm Pilots Age Discrimination lawsuit discussed in paragraph 6, I sued PanAm on behalf of 

a number of the pilots due to PanAm’s having underfunded their pension plan. That suit was 

settled with PanAm and the Pension Benefit Guaranty Corporation. In addition, I have been a 

mediator or Early Neutral Evaluator for the United States District Court for the Northern District of 

California in resolving claims ERISA. Several times I was an arbitrator selected off of the Federal 

Mediation and Conciliation panel or the American Arbitration Association panel to resolve claims 

under ERISA. On occasion, I also have counseled business clients in ERISA-related matters.  

10. In addition, my firm represented the Retired Employees Association of Orange 

County in Retired Employees Assn. of Orange County, Inc. v. County of Orange, 52 Cal. 4th 1171, 

134 Cal. Rptr. 3d 779, 266 P.3d 287 (2011); remanded by 663 F.3d 1292 (9th Cir. 2011). We also 

litigated on behalf of retired firefights and police officers in Los Angeles to challenge a health 

benefit rollback. Los Angeles Retired Fire and Police Association v. City of Los Angeles, No. 

B140201, Superior Court of Los Angeles (filed Nov. 1, 2012).  We prevailed in the trial court to 

restore the benefits.  Although the court of appeals reversed and ruled in favor of the city, the city 

was forced to concede that the retirees had a vested right to the health benefit. Fry v. City of Los 

Angeles, 245 Cal. App. 4th 539 (2016). 

11. On the defendants’ side, my firm and I have represented the State of California’s 

Public Utility Commission in a number of employment discrimination matters, including an age 

discrimination class action and the Ninth Circuit appeal in another age discrimination case. 

Crommie v. State of California, Public Utilities Comm’n, 840 F. Supp. 719 (N.D. Cal. 1994), aff'd 

sub nom Mangold v. California Public Utilities Comm’n, 67 F.3d 1470 (9th Cir. 1995). I also was 

involved in the PUC’s successful defense of a case alleging anti-Semitism in employment in the 

United States District Court for the Northern District of California. My firm and I also represented 

the County of Contra Costa in a major sexual harassment-whistle blower case, which settled after I 

completed plaintiff’s 13-day deposition and before plaintiff took any depositions. I have also 

represented employers in other wrongful termination matters. 
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12. I have represented numerous public entities and officials in various litigation and 

pre-litigation matters ranging from contract to employment law matters. These include the 

Dominican Republic; the Public Utilities Commission of the State of California; the General 

Counsel of the California Agricultural Relations Board; the [SF] East Bay Regional Park District; 

the County of Contra Costa, CA; the Ravenswood City [CA] Elementary School District; and the 

Human Rights Commission of the City and County of San Francisco. I have also been retained 

on occasion by Bay Area Rapid Transit (BART) to represent supervisory personnel in labor-

management matters. 

ATTORNEY’S FEE LITIGATION BACKGROUND 

13. I am highly familiar with billing rates for law firms that have a sophisticated 

practice involving large, complex class-action cases. With my law firm I have handled fee 

disputes on behalf of other firms as well as co-ventures with other firms. My law firm has hourly 

clients as well as statutory fee shifting and contingency fee clients. We have also handled 

numerous complex fees applications and appeals of attorney fee issues. 

14. My experience in attorneys’ fees litigation includes extensive negotiation, legal 

research and pleadings, evidentiary hearings and appellate work in both state and federal court. I 

have been responsible for briefing and conducting oral argument in state and federal appellate 

courts in more than ten attorneys' fees matters, including among others, Gates v. Deukmejian, 

987 F.2d 1392 (9th Cir. 1993); Gates v. Rowland, 39 F.3d 1439 (9th Cir. 1994); Gates v. Gomez, 

60 F.3d 525 (9th Cir. 1995); Gates v. Shinn, Nos. 95-15402-15403 (unpublished Memorandum 

dated April 8, 1996); Holland v. Roeser, 37 F.3d 501 (9th Cir. 1994); Rebney v. Wells Fargo 

Bank, 232 Cal.App.3d 1344 (1991); Davis v. California Department of Corrections, No. 

A076411 (First District, Oct. 31, 1997). I was also special fees counsel in Finkelstein v. Bergna, 

805 F. Supp. 1235 (N.D. Cal. 1992).  

15. My firm won several significant additional attorneys’ fees cases including: L.H. v. 

Brown, 848 F.Supp.2d 1141 (E.D. Ca. 2011); Armstrong v. Brown, 805 F.Supp.2d 918 (N.D. Cal. 

2011); L.H. v. Schwarzenegger, 645 F.Supp.2d 888 (E.D. Cal. 2009); Prison Legal News v. 

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 5 of 56   Page ID #416



 
 

6 

Schwarzenegger, 561 F.Supp.2d 1095 (N.D. Cal. 2008); Prison Legal News v. Schwarzenegger, 608 

F.3d 446 (9th Cir. 2010); Armstrong v. Davis, 318 F.3d 965 (9th Cir. 2003); Greene v. Dillingham 

Construction Company, 101 Cal.App.4th 418 (2002); Lucas v. White, 63 F. Supp. 2d 1047 (N.D. Cal. 

1999). In several of these cases I was lead fees counsel.  

16. I was counsel of record on an amicus curiae brief filed in the Supreme Court of 

the United States in City of Burlington v. Dague, 505 U.S. 557 (1992) on behalf of the ACLU, 

the NAACP Legal Defense Fund, MALDEF, and numerous other pro bono organizations and 

private law firms.  I was also counsel of record on an amicus curiae brief in Perdue v. Kenny, 559 

U.S. 542 (2010), in which the Supreme Court held that in appropriate cases attorneys for civil 

rights plaintiffs are entitled to enhancement of their fees for quality of representation and results. 

I was lead counsel on an amicus curiae brief in the California Supreme Court in County of Santa 

Clara v. Superior Court (Atlantic Richfield), 50 Cal.4th 35 (2010) on behalf of a number of 

leading legal ethics professors. The case involved the question whether public entities can retain 

private contingent fee lawyers in public nuisance cases. 

17. I have been responsible for briefing, presenting documentation, and conducting 

evidentiary proceedings and oral argument in scores of fee matters in trial courts, and have briefed 

and argued numerous fees appeals.   In addition to presenting my own firm’s attorneys’ fees 

claims, I regularly represent other lawyers, law firms and civil rights organizations in attorneys’ 

fees matters, including many major law firms in the San Francisco Bay Area. I have also served as 

a mediator in resolving cases that have included substantial attorneys’ fees components. 

18. I have published numerous articles and lectured frequently in Practicing Law 

Institute (PLI), California’s Continuing Education of the Bar (CEB), ATLA and State Bar of 

California Labor Section programs and elsewhere on the subject of statutory attorneys’ fees, as 

well as establishing and financing of plaintiffs’ civil rights practices. In the Spring of 2012, the 

California Education of the Bar (CEB) published its practice guide, “Employment Damages and 

Remedies,” which includes a chapter written by myself and senior counsel Michael Freedman on 

“Attorney Fees and Costs.”  We have updated that chapter, most recently in the summer of 2017. 
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19. Federal and state courts frequently have recognized me, including at least one 

California Court of Appeal, several United States District Courts in California, Ohio, and Colorado 

and several California Superior Courts, as an expert on attorneys’ fees matters. Several times I have 

testified through depositions as an attorneys’ fees expert. I have testified in three times court, one 

time to bench in the United States District Court in Colorado, one time before a Los Angeles 

Superior Court jury, and one time at a bench trial in Alameda County Superior Court, as an expert 

on attorneys’ fees subjects, including reasonable rates, billing practices and expenditures of time.  

20. I have been retained as an expert of attorneys’ fees matters both by proponents and 

opponents of fees claims. On the plaintiffs’ side, this year I testified by declarations in support of 

class counsel’s attorneys’ fees in wage and hour case against Apple that had been litigated for more 

than seven years, including a jury trial .   Felczer, et al. v. Apple Inc., Case No. 37-2011-00102593-

CU-OE-CTL (San Diego CA Superior Court). 

21. On the defendants side, I was a retained expert for defendants in a r real estate 

dispute resulting in a decision of the United States District Court for the Northern District of 

California in Stonebrae L.P. v. Toll Bros Inc., F. Supp., 2011 U.S.Dist LEXIS 39832 (N.D. Cal. 

2011), aff’d, 2013 U.S. App. LEXIS 6369 (9th Cir. 2013). I was retained as an expert in Post 

Properties, LP v. Post Street Renaissance Partners, No. CUD-12-640048 (S.F. CA Superior Court), 

and testified by way of a declaration opposing a fee claim in that wrongful detainer case. I was 

retained and testified at deposition as an expert in support of a fee claim as damages in a tort of 

another case in Santa Clara CA Superior Court, Gagnard v. Campi Properties Inc., No. 1 I0 

CV167727.  This spring, I was retained to testify at a jury trial on behalf of defendants in San 

Francisco Superior Court as an expert on quantum meruit fees for defendant in a legal 

malpractice matter arising from a law firm’s False Claims Act representation.  Packard, Packard 

& Johnson v. Hinshaw and Culbertson, Case No. CGC 16 55441 (San Francisco CA Superior 

Court). After my deposition, the case settled before trial.   

22. Continuously since 1976, I have been a senior partner, managing partner or sole 

principal of a small law firm in San Francisco. In these capacities, I have been setting billing rates 
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and practices for more, than 40 years. I also frequently employ other law firms to work for my 

clients, and thereby become familiar with their rates and practices. 

23. I constantly familiarize myself with the rates charged and the billing and work 

practices of lawyers throughout the nation in a number of additional ways: (1) from my own 

involvement in attorneys’ fees litigation and expert consultations and testimony; (2) by 

discussing attorneys’ fees, billing, and work practices with other attorneys; (3) by representing 

other attorneys seeking fees; (4) by obtaining declarations from other attorneys regarding market 

rates, attorneys' fees, billing and work practices; (5) by discovering the rates charged by 

opposing parties’ counsel; (6) by reviewing surveys, legal newspapers, reported decisions, and 

treatises regarding prevailing attorneys’ rates, fees, billing and work practices; (7) by reviewing 

attorneys’ fees applications and awards in cases throughout the nation, as well as published and 

unpublished decisions and orders throughout the nation; (8) by reviewing rates charged by, and 

billing and work practices of, other firms that my firm has retained or associated with; and (9) by 

conducting research in my preparation for testimony as an expert. 

SCHLICHTER, BOGARD AND DENTON HAS SIGNIFICANT AND PIONEERING 
EXPERIENCE IN NATIONAL ERISA 401(K) LITIGATION 

24. I am familiar with the work, results and reputation of Schlichter, Bogard and 

Denton.  I know that it has a national ERISA practice, involving highly complex, class-actions 

filed across the country, including California, Colorado, Connecticut, Georgia, Illinois, 

Maryland, Massachusetts, Minnesota, Missouri, New York, North Carolina, Pennsylvania, 

Tennessee, and Wisconsin. 

25. The excessive fee cases brought by the firm beginning in 2006 are unlike any 

complex ERISA class-action ever brought at the time. This law firm is acknowledged as the 

pioneering law firm in the area. Abbott v. Lockheed Martin Corp., No. 06-701, 2015 U.S.Dist.LEXIS 

93206, at *4 (S.D. Ill. July 17, 2015). Neither the Department or Labor nor any private law firm in 

the United States brought an excessive-fee class action involving a 401(k) in the 30-plus years of 

ERISA. Spano v. Boeing Co., No. 06-743, Doc. 587 at 4 (S.D.Ill. Mar. 31, 2016).   
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26. Numerous federal district courts have cited the staggering or “enormous risks of 

representing employees and retirees in this area.” Nolte v. Cigna Corp., No. 07-2046, 2013 

U.S.Dist.LEXIS 184622, at *8 (C.D. Ill. Oct. 15, 2013); Will v. General Dynamics Corp., No. 06-

698, 2010 U.S.Dist.LEXIS 123349, at *8–9 (S.D.Ill. Nov. 22, 2010). 

27. Schlichter, Bogard and Denton’s expertise in this area has been recognized by 

numerous federal courts. For example, Judge Harold Baker in the Central District of Illinois noted 

that the firm is “the preeminent firm in 401(k) fee litigation” and that its work has “led to dramatic 

changes in the 401(k) industry, which have benefitted employees and retirees throughout the country 

by bringing sweeping changes to fiduciary practices.” Nolte, 2013 U.S.Dist.LEXIS 184622, at *8. In 

fact, “the fee reduction attributed to Schlichter, Bogard and Denton’s fee litigation and the 

Department of Labor’s fee disclosure regulations approach $2.8 billion in annual savings for 

American workers and retirees.” Id. at *5–6. 

28. Judge Susan R. Nelson recognized that “litigating the complex issues in [the] case 

required the attorneys to exercise extraordinary skill and determination. In fact, another judge in this 

Circuit has noted that [SBD] are ‘experts in ERISA litigation.’” Krueger v. Ameriprise Fin., Inc., No. 

11-2781, 2015 U.S.Dist.LEXIS 91385, at *6 (D.Minn. July 13, 2015)(quoting Tussey v. ABB, Inc., 

No. 06-04305, 2012 U.S.Dist.LEXIS 157428, at *10 (W.D.Mo. Nov. 2, 2012)). Judge Nanette 

Laughrey recognized the firm’s “significant, national contribution” in “clarify[ying] ERISA 

standards in the context of investment fees.” Tussey v. ABB, Inc., No. 06-4305, 2015 U.S.Dist.LEXIS 

164818, at *7–8 (W.D.Mo. Dec. 9, 2015). In fact, “[t]he litigation educated plan administrators, the 

Department of Labor, the courts and retirement plan participants about the importance of monitoring 

recordkeeping fees and separating a fiduciary’s corporate interest from its fiduciary obligations.” Id. 

29. Moreover, Judge G. Patrick Murphy recognized that “Schlichter, Bogard & Denton’s 

work throughout this litigation illustrates an exceptional example of a private attorney general risking 

large sums of money and investing many thousands of hours for the benefit of employees and 

retirees” and “[l]itigating the case required Class Counsel to be of the highest caliber and committed 

to the interests of the participants and beneficiaries of the General Dynamics 401(k) Plans.” Will, 
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2010 U.S.Dist.LEXIS 123349, at *8–9. Judge David R. Herndon similarly noted that the firm 

“[l]itigat[ed] this case against formidable defendants and their sophisticated attorneys,” which 

“required Class Counsel to demonstrate extraordinary skill and determination.” Beesley v. Int’l Paper 

Co., No. 06-703, 2014 U.S.Dist.LEXIS 12037, at *8 (S.D.Ill. Jan. 31, 2014). Recently, Judge 

Michael A. Ponsor stated that “Class Counsel has demonstrated extraordinary resourcefulness, skill, 

efficiency and determination” and the “exceptional result in [the] case is the direct result of Class 

Counsel’s unique expertise and outstanding effort.” Gordan v. Mass. Mut. Life Ins. Co., No. 13-

30184, Doc. 144 at 5 (D.Mass. Nov. 3, 2016).  

30. This is a remarkable record of federal judges around the country praising a law 

firm for its stellar work protecting the rights of employees and retirees in 401(k) plans.  

31. Schlichter, Bogard and Denton’s work also has been featured in the New York 

Times, Wall Street Journal, Reuters, and Bloomberg, among other media outlets. See, e.g., Anne 

Tergesen, The Lawyer on a Quest to Lower Your 401(k) Fees, WALL ST. J. (June 9, 2017);1 Anne 

Tergesen, 401(k) Fees, Already Low, Are Heading Lower, WALL ST. J. (May 15, 2016);2 

Gretchen Morgenson, A Lone Ranger of the 401(k)’s, N.Y. TIMES (Mar. 29, 2014);3 Floyd 

Norris, What a 401(k) Plan Really Owes Employees,  N.Y. TIMES (Oct. 16, 2014);4 Sara 

Randazzo, Plaintiffs’ Lawyer Takes on Retirement Plans, WALL ST. J. (Aug. 25, 2015);5 Jess 

Bravin and Liz Moyer, High-Court Ruling Adds Protections for Investors in 401(k) Plans, WALL 

ST. J. (May 18, 2015);6 Mark Miller, Are 401(k) Fees Too High? The High Court May Have an 

                                                 
1 Available at https://www.wsj.com/articles/the-lawyer-on-a-quest-to-lower-your-401-k-fees-

1497000607. 
2 Available at http://www.wsj.com/articles/401-k-fees-already-low-are-heading-lower-1463304601.  
3 Available at http://www.nytimes.com/2014/03/30/business/a-lone-ranger-of-the-401-k-s.html?_r=0. 
4 Available at http://www.nytimes.com/2014/10/17/business/what-a-401-k-plan-really-owes-

employees.html?_r=0. 
5 Available at http://blogs.wsj.com/law/2015/08/25/plaintiffs-lawyer-takes-on-retirement-plans/. 
6 Available at http://www.wsj.com/articles/high-court-ruling-adds-protections-for-investors-in-401-k-

plans-1431974139.  
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Opinion, REUTERS (May 1, 2014);7 Greg Stohr, 401(k) Fees at Issue as Court Takes Edison 

Worker Appeal, BLOOMBERG (Oct. 2, 2014).8  

32. Based on my personal experience and review of pleadings filed by Schlichter, 

Bogard and Denton in this and many other cases, including Appellate and Supreme Court filings, 

Schlichter, Bogard and Denton has displayed extraordinary skill in litigating complex ERISA 

issues. Not only is Schlichter, Bogard and Denton the first firm to ever bring 401(k) excessive 

fee cases and literally created the space, but no other firm has obtained the results for plan 

participants and beneficiaries after overcoming tremendous obstacles and facing the enormous 

risk of non-payment in hard-fought litigation.  

33. Cases of this caliber with these types of well-funded defendants require specialized 

knowledge and the ability to fund what amounts to an opposition to a blank-check defense. For 

example, I am aware that in the first full trial of a 401(k) excessive fee case under ERISA—

Tussey v. ABB, Inc.—defendants paid over $42.5 million in attorneys’ fees as of January 2010. In 

the eight-plus years since that time, much more in defendants’ attorneys’ fees has clearly been 

paid because there have been two appeals, two remands, a petition for writ of certiorari, and 

further proceedings in the district court. I have been informed that the case remains pending 

more than 11 years later, and Schlichter, Bogard and Denton, despite prevailing in the district 

court and on appeal, has yet to be paid or reimbursed for its expenses.   

34. Complex cases, such as this case, typically last several years and involve numerous 

discovery battles, intense motion practice and multiple experts that often involve some of the 

nation’s foremost experts in the field. This type of litigation is risky and costly—something that in 

this space no Plaintiffs’ law firm had ever undertaken when Schlichter, Bogard and Denton 

brought this case. I am aware of no firm, including my own firm, that has filed a 401(k) 

excessive fee case prior to those brought by Schlichter, Bogard and Denton, nor any that have 

                                                 
7 Available at http://www.reuters.com/article/us-column-miller-401fees-idUSBREA400J220140501. 
8 Available at http://www.bloomberg.com/news/articles/2014-10-02/401-k-fees-at-issue-as-court-takes-

edison-worker-appeal. 
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committed the resources the firm has to this litigation. It is therefore not surprising that Schlichter, 

Bogard and Denton stands alone in this niche, given the complexities of the issues and the risks it 

incurs.  

35. As another example of Schlichter, Bogard and Denton displaying their 

tremendous skill and determination in securing a significant recovery for plan participants is 

their extraordinary work in the landmark Tibble v. Edison case, which was filed in 2007. Upon 

petition by the plaintiffs, the United States Supreme Court granted the plaintiffs’ Writ of 

Certiorari and—in a 9-0 unanimous decision—vacated the Ninth Circuit’s affirmance of the 

summary judgment order and held that an ERISA fiduciary has a continuing duty to monitor plan 

investments and remove imprudent ones regardless of whether they were added to the 401(k) 

plan prior to the statutory period. Tibble v. Edison Int’l, 135 S.Ct. 1823 (2015). On remand from 

the Supreme Court, the Ninth Circuit en banc vacated the Court’s summary judgment ruling that 

Plaintiffs’ claims as to retail share mutual funds added prior to the statutory period were barred 

and remanded to the Court to determine on an open record whether Defendants violated their 

continuing duty to monitor Plan investments. Tibble v. Edison Int’l, 843 F.3d 1187, 1199 (9th 

Cir. 2016). Following remand, in August 2017, the district court held that the defendants were 

liable for breaching their duty to monitor plan investments and awarded $13.4 million in plan 

losses and investment opportunity. Tibble, No. 07-5359, 2017 U.S.Dist.LEXIS 130806 (C.D. 

Cal. Aug. 16, 2017); Tibble, Docs. 570, 572. This was a landmark, precedent setting case, the 

significance of which cannot be overstated. It was the first and only ERISA 401(k) excessive fee 

case taken by the Supreme Court. Schlichter, Bogard and Denton persevered for over ten years 

through multiple appeals to dramatically increase the recovery for the Plan from $370,372 to 

over $13.4 million. 

SCHLICHTER, BOGARD AND DENTON OBTAINED A SUBSTANTIAL RECOVERY 
FOR THE CLASS AFTER YEARS OF PRE-FILING INVESTIGATION 

36. As described in the settlement agreement, on December 4, 2015, Schlichter, 

Bogard and Denton sent the Plan administrator a request for information under 29 U.S.C. §1024 
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on behalf of one of the Named Plaintiffs. Plaintiffs requested certain categories of documents 

related to the Plan to further their investigation. This investigation began almost six months 

earlier. In response to Plaintiffs’ letter, Defendant made its production of documents promptly 

thereafter. 

37. In February 2016, the parties initiated an informal adversary process to explore 

the possibility of resolving this case. Plaintiffs provided Defendant a draft complaint that set 

forth the facts and claims that Plaintiffs’ counsel determined could be asserted against Defendant 

regarding their acts and omissions in administering the Plan. After receiving the draft complaint, 

the parties agreed to engage in an informal discovery process to supplement the documents 

previously produced by Defendant in response to Plaintiffs’ December 2015 letter. 

38. In August 2016, the parties entered into a confidentiality agreement and 

Defendant produced Plan-related materials, including investment policy statements, fee and 

performance data related to the Plan’s investments, fiduciary committee minutes and supporting 

materials, e-mail communications, and other documents. The parties also agreed to exchange 

electronically stored information after negotiating key custodians and search terms.  

39. Following the supplemental production, Plaintiffs’ counsel expended hundreds of 

hours reviewing and analyzing thousands of pages of documents. During the course of their pre-

filing investigation, they also analyzed thousands of publicly filed documents with the 

Department of Labor to support their claims. Based on their analysis of the Defendant’s 

supplemental production, Plaintiffs’ counsel determined that they could meaningfully evaluate 

the strength of their claims currently asserted in the draft complaint. The parties then agreed to 

engage in a private mediation with a nationally recognized mediator, Hunter Hughes, on 

September 7, 2017. 

40. At the private mediation, the parties did not initially reach an agreement to resolve 

the case. The parties continued to have extensive discussions over the next two months. They 
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reached an agreement on the monetary terms of the settlement on November 10, 2017. As with 

other class action settlements, the monetary relief is only one aspect of the settlement. The other 

aspect includes non-monetary relief. It took several months of additional negotiation for the 

parties to reach an agreement on these terms. On May 11, 2018, the parties signed the settlement 

agreement.  

41. Under the terms of the settlement, Defendant agreed to pay $17 million. It also 

agreed to non-monetary terms that include, but are not limited to: (1) sending a communication 

to current Plan participants educating them on the risks and benefits of the Plan’s money market 

fund; (2) utilizing an independent consultant to make a recommendation to the Plan fiduciaries 

regarding whether to retain a money market fund and whether to add a stable value or 

comparable fund; (3) conducting a competitive bidding process for the Plan’s recordkeeping 

services; and (4) agreeing to certain factors that must be considered when offering investment 

options to Plan participants. These provide valuable non-monetary relief with real value for the 

future.  

42. Plaintiffs filed their complaint on May 10, 2018. Doc. 1. Plaintiffs, on behalf of 

the Philips North America 401(k) Plan (“Plan”), alleged that Defendant Philips North America 

LLC breached its fiduciary duties under ERISA by causing the Plan to pay unreasonable 

investment management and administrative expenses, retaining an imprudent capital preservation 

investment option, and selecting and retaining an investment option that had insufficient 

performance and consistently underperformed prior to inclusion in the Plan. Id.  

43. The parties’ joint motion for preliminary approval and the settlement agreement 

were filed the next day. Doc. 7 (joint motion); Doc. 7-1 (settlement agreement). However, 

Schlichter, Bogard and Denton devoted significant time and resources investigating potential 

claims years before that date as shown above. 
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44. My firm and I have settled many complex cases in similar fashion to the 

settlement in this case.  Many of these have been disability rights involving major companies or 

major jail conditions cases.  Some of these cases, involving major companies or law firms, have 

never been filed or made public due to confidentiality provisions in the settlement agreements.  

Others, like this one have resulted in simultaneous or virtually simultaneous filing of a complaint 

and a settlement agreement or consent decree.  In one of these case, the United States Court of 

Appeals sustained my 2008 billing rate of $740 per hour.  See Prison Legal News v. 

Schwarzenegger, 561 F. Supp. 2d 1095 N.D. Cal. 2008), subsequent order aff’d, 608 F.3d 446 

(9th Cir. 2010); L.H. v. Schwarzenegger, 645 F. Supp. 2d 888 (E.D. Cal. 2009). 

THE FEE REQUESTED BY PLAINTIFFS IS REASONABLE AND CONSISTENT WITH 
THE MARKET RATES FOR NATIONAL FIRMS IN COMPLEX LITIGATION 

45. I understand that Plaintiffs’ counsel is seeking one-third of the gross settlement 

amount (or $5,666,666) in attorneys’ fees to compensate them for their efforts in securing the 

valuable settlement and for the enormous risk of non-payment inherent in complex ERISA 

401(k) fiduciary breach class actions, such as this one.  

46. In my experience, the percentage-of-recovery method for calculating attorneys’ 

fees in common fund cases is the preferred and adopted approach for determining reasonable 

attorneys’ fees. This is true for ERISA common fund cases. In addition, a one-third fee is 

consistent with the market rate in complex ERISA 401(k) class actions. 

47. Even though this case settled early in the litigation process, Plaintiffs’ counsel 

should not be penalized when evaluating their attorneys’ fee request. Schlichter, Bogard and 

Denton is the pioneering law firm in ERISA 401(k) class action litigation. In my opinion, their 

unparalleled success and their extraordinary skill and determination are principal factors that led 

to an early settlement. The early settlement also avoided significant litigation costs and expenses 

to the class had the case entered formal discovery, including the retention of expert witnesses 

who are necessary to prosecute complex class actions. In addition, all class members benefit by 

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 15 of 56   Page ID #426



 
 

16 

getting compensation years earlier than they would have if the case had gone to trial, as seen by 

Tussey and Tibble. 

48. Schlichter, Bogard and Denton also avoided any attorneys’ fees for local counsel 

by handling the entire case themselves. 

49. Although a lodestar cross check is no longer recommended by the Seventh 

Circuit, Abbott, No. 2015 U.S.Dist.LEXIS 93206 at 10 (citing In re Synthroid Marketing Litig., 

325 F.3d 974, 979-80 (7th Cir. 2003), I have been asked to opine on the hourly rates requested by 

Schlichter, Bogard and Denton. 

50. Schlichter, Bogard and Denton have requested the following hourly rates: $1,060 

for attorneys with at least 25 years of experience; $900 for attorneys with 15–24 years of 

experience; $650 for attorneys with 5–14 years of experience; $490 for attorneys with 2–4 years 

of experience; and $330 for paralegals and law clerks.  

51. These rates represent approximately a 6% increase (or 3% annual increase) over 

2016 rates that were approved for Schlichter, Bogard and Denton in similar excessive fee cases: 

$998 for attorneys with at least 25 years of experience; $850 for attorneys with 15–24 years of 

experience; $612 for attorneys with 5–14 years of experience; $460 for attorneys with 2–4 years 

of experience; and $309 for paralegals and clerks. See Spano, Doc. 587 at 6–7 (2016 rates); 

Kruger v. Novant Health, Inc., No. 14-208, Doc. 61 at 12–13 (M.D.N.C. Sept. 29, 

2016)(applying Spano rates); Gordan v. Mass. Mutual Life Ins. Co., No. 13-30184, Doc. 144 at 6 

(D.Mass. Nov. 3, 2016)(approving the “reasonable rates suggested by counsel”); Gordan, No. 

13-30184, Doc. 120 at 29–30 (same rates as Kruger). 

52. I am familiar with the rates charged by attorneys nationally in major, national 

markets, including New York, Washington, D.C., Chicago, and San Francisco. The requested 

hourly rates are well within the rates charged by national attorneys of equivalent experience, 
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skill, and expertise for comparable services. For this type of complex class action litigation, a 

national rate for attorneys’ fees applies, and the firms which defend this and similar cases are 

national firms.  Because of the unique nature of Schlichter, Bogard & Denton’s practice, the fact 

that few if any other firms are bringing innovative 401(k) lawsuits like the case at bar, the 

outstanding quality of the firm’s work, and the result it achieves for its clients, the firm and its 

attorneys should be compensated at the rates of the very top of the national legal market.   

53. The hourly rates proposed by Schlichter, Bogard and Denton compare favorably 

to the 2017 rates at the following national law firms in New York, Washington, D.C., Chicago, 

and San Francisco, and are significantly lower than most:    

New York:  

Firm Name 

National 
Law 

Journal 
500 

Rank 
2017 

Partner 
Billing 
Rate 
High 

Partner 
Billing 
Rate  
Avg 

Associate 
Billing 

Rate High 

Associate 
Billing 

Rate Avg 

Counsel 
Billing 
Rate 
High 

Counsel 
Billing 
Rate 

Average 

DLA Piper 2 $1,120 $985 $850 $595 $805 $775 
Greenberg Traurig, 
LLP 8 $1,080 $790 $475 $475 $795 
Reed Smith, LLP 15 $902 $880 $675 $528 
Gibson, Dunn & 
Crutcher LLP 17 $1,195 $1,150 $875 $685 
Cleary Gottlieb Steen 
& Hamilton LLP 18 $490 $468 
Simpson Thacher & 
Bartlett LLP 27 $1,360 $1,350 $1,080 $900 $1,170 $1,143 
Paul Weiss Rifkind 
Wharton Garrison 
LLP 28 $1,395 $1,320 $1,040 $995 
Willkie Farr & 
Gallagher LLP 74 $1,425 $1,350 $965 $800 

Washington, D.C.: 

Firm Name NLJ 500 
Rank 2017 

Partner 
Billing 
Rate 
High 

Partner 
Billing 
Rate  
Avg 

Associate 
Billing 

Rate High 

Associate 
Billing 

Rate Avg 

Counsel 
Billing 
Rate 
High 

Counsel 
Billing 
Rate 

Average 

Jones Day 5 $1,050 $950 $800 $525 $850* 
Pillsbury Winthrop 
Shaw Pittman LLP 73 $1,235 $830 $680* 
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Firm Name NLJ 500 
Rank 2017 

Partner 
Billing 
Rate 
High 

Partner 
Billing 
Rate  
Avg 

Associate 
Billing 

Rate High 

Associate 
Billing 

Rate Avg 

Counsel 
Billing 
Rate 
High 

Counsel 
Billing 
Rate 

Average 

Ballard Spahr LLP 85 $1,195 $895 $510 $453 $505 

Chicago: 

Firm Name 
NLJ 500 

Rank 
2017 

Partner 
Billing 
Rate 
High 

Partner 
Billing 
Rate  
Avg 

Associate 
Billing 

Rate High 

Associate 
Billing 

Rate Avg 

Counsel 
Billing 
Rate 
High 

Counsel 
Billing 
Rate 

Average 

Sidley Austin LLP 10 $1,180 $1,135 
Kirkland & Ellis LLP 12 $1,410 $1,115 $955 $735 
Winston & Strawn 
LLP 46 $930* $750 $655 

San Francisco Bay Area: 

Firm Name 
NLJ 500 

Rank 
2017 

Partner 
Billing 
Rate 
High 

Partner 
Billing 
Rate  
Avg 

Associate 
Billing 

Rate High 

Associate 
Billing 

Rate Avg 

Counsel 
Billing 

Rate High 

Counsel 
Billing 
Rate 

Average 

Cooley LLP 39   $1,100 $835 $735 $1,065 $998 

54. The rates set forth above are excerpted from the 2017 Billing Report published by the 

National Law Journal. According to the National Law Journal, the survey was produced by 

“collect[ing] 2017 hourly billing rates for partners, associates and of counsel from the published rates 

in the 20 largest federal bankruptcy jurisdictions. High, low and average attorney billing rates [we]re 

reported for 948 firms, in 31 states and the U.S. Territory Puerto Rico.” In order to select firms from 

the survey with lawyers of equivalent experience, skill, and expertise as the lawyers at Schlichter, 

Bogard & Denton, I filtered the survey for firms in the top 100 of the National Law Journal 500 that 

were also located in the major legal markets in the United States (New York, Washington, D.C., 

Chicago, and San Francisco Bay Area).  In the charts above, any rates information followed by an 

asterisk is not an average, as it represents one rate for one attorney.  Attached hereto as Exhibit 3 is a 

PDF of the Microsoft Excel data for the firms listed above.    
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55. I know that many top attorneys in these and other legal markets are charging and 

being paid rates well in excess of $1000 per hour. For example, my firm has worked with Paul 

Clement, a former Solicitor General of the United States in our current California prison conditions 

cases, Coleman and Armstrong. In Armstrong, we have claimed and the State of California has paid 

his full 2012 and 2014 rates of $1100 and 1350 per hour.  A colleague of his who had been a lawyer 

since 2005 was paid $650 per hour in 2012, and another who was also a lawyer since 2005 was paid  

$850 hour in 2014. 

56. I am familiar with the trajectory of rate increases over time and successfully briefed 

those issues in prior cases. See, e.g., L.H. v. Schwarzenegger, 848 F. Supp. 2d 1141 (E.D. Cal. 2011); 

Armstrong v. Brown, 805 F. Supp. 2d 918 (N.D. Cal. 2011).  The 2018 LexisNexis CounselLink’s 

Enterprise Legal Management Trends Report, attached hereto as Exhibit 4, shows that the 

billing rates for partners in Los Angeles, Chicago, and New York grew by more than 4% 

annually in each of the last three years, and that billing rates in San Francisco grew by nearly the 

same amount. The report also shows that across the entire county, including all markets, the 

average hourly billing rate for partners grew 3.2% in 2017, 3.0% in 2016, and 3.0% in 2015.  

Furthermore, in 2017, rates for litigation partners grew by more than 4%. As reported in a May 

14, 2018 article in The American Lawyer, attached hereto as Exhibit 5, a recent analysis by Citi 

indicated that rates in 2018 had risen 4.8% from 2017. An approximate increase of 6% from 

Schlichter, Bogard and Denton’s 2016 approved rates to reflect current 2018 rates is reasonable. And 

for complex litigation such as that required to litigate this case, rates would have increased at an even 

higher rate, making Schlichter, Bogard and Denton’s request conservative compared to current 

national rates in this specialized area of practice. 

57. Based on the above and my experience, the rates proposed by Plaintiffs are 

reasonable. These rates are consistent with a national rate commensurate with the type of unique, 

ground-breaking litigation brought by Schlichter, Bogard and Denton in 2006. 
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on A<»\. 201 8 at San Francisco California.
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Sailed Jay Rose:

20



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 21 of 56   Page ID #432



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 22 of 56   Page ID #433



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 23 of 56   Page ID #434



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 24 of 56   Page ID #435



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 25 of 56   Page ID #436



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 26 of 56   Page ID #437



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 27 of 56   Page ID #438



EXHIBIT 1

Case 3:18-cv-01099-NJR-RJD   Document 21-3   Filed 08/10/18   Page 28 of 56   Page ID #439



 

  

MATERIALS CONSIDERED 

In addition to the materials identified in this declaration, I also considered the following:

Ramsey, et al. v. Philips North America LLC case documents:
Complaint
Settlement Agreement
Joint Motion for Preliminary Approval and Brief in Support
Motion for Class Certification and Brief in Support
Preliminary Approval Order
Case Docket Sheet

Representative Schlichter, Bogard and Denton case filings:

Bell, et al. v. Ath Holding Company, LLC, et al., No. 15-2602 (S.D. Ind.)
o Memo in Opposition of Defendants’ Motion to Dismiss
o Memo in Support of Plaintiffs’ Motion for Class Cert
o Order on Motion to Dismiss
o Reply in Support of Plaintiffs’ Motion for Class Certification

Gordan, et al. v. Massachusetts Mutual Life Insurance Co., et al., No. 13-30184 (D. 
Mass.)

o Order granting Motion for Attorneys’ Fees and Costs
o Memorandum in Support of Plaintiffs’ Motion for Attorneys’ Fees, 

Reimbursement of Expenses, and Case Contribution Awards

In re Northrop Grumman Corporation ERISA Litigation, No. 06-6213 (C.D. Cal.)
o Memorandum in Support of Motion for Class Certification
o Order Granting Joint Stipulation re Class Cert Hearing

Krueger, et al. v. Ameriprise Financial, Inc., et al., No. 11-2781 (D. Minn.)
o Memorandum in Support of Motion to Certify Class Action
o Order on Class Certification
o Order on Motion to Dismiss Granted in Part Denied in Part
o Plaintiffs’ Memorandum of Law in Opposition to Defendants’ Motion to Dismiss
o Reply in Support of Class Certification

Kruger, et al. v. Novant Health, Inc., et al., No. 14-208 (M.D. N.C.) 
o Opposition to Motion to Dismiss
o Order Denying Defendants’ Motion to Dismiss
o Order Granting Motion for Attorneys’ Fees
o Declaration of Jerome Schlichter in Support of Motion for Class Certification
o Declaration of Karen Ferguson in Support of Motion for Attorneys’ Fees
o Declaration of Thomas Theado in Support of Motion for Attorneys’ Fees
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Spano, et al. v. Boeing Company, et al., No. 09-3001 (7th Cir.) 
o Appellees’ Brief

Spano, et al. v. Boeing Company, et al., No. 06-743 (S.D. Ill.)
o Memorandum and Order granting Motion for Attorneys’ Fees and Costs

Tibble, et al. v. Edison International, et al., No. 07-5359 (C.D. Cal.)
o Findings of Fact and Conclusions of Law
o Plaintiffs’ Trial Brief

Tibble, et al. v. Edison International, et al., No. 10-56406 (9th Cir.)
o Appellants’ 3rd Brief on Cross
o Appellees’ Cross Appellants 2nd Brief Cross Appeal
o Plaintiffs’ Appeal
o  Reply Brief of Appellants’
o Supplemental Brief of Appellants

Tibble, et al. v. Edison International, et al., No. 11-56628 (9th Cir.)
o Appellants’ Brief
o Appellants’ Reply Brief

Tibble, et al. v. Edison International, et al., No. 13-550 (S. Ct.)
o Supreme Court Brief

Troudt, et al. v. Oracle Corporation, et al., No. 16-00175 (D. Colo.)
o Order Granting in Part Motion for Class Certification
o Order Overruling Objections and Adopting Recommendation
o Plaintiffs’ Motion to Certify Class and Memo in Support
o Plaintiffs’ Response to Defendants' Superseding Motion to Dismiss the Complaint
o Reply in Support of Motion for Class Certification

Tussey, et al. v. ABB, Inc., et al., No. 06-4305 (W.D. Mo.)
o Order and Judgment

Tussey, et al. v. ABB, Inc., et al., No. 12-2056 (8th Cir.)
o Appellees’ Brief

Waldbuesser, et al. v. Northrop Grumman Corp, et al., No. 06-6213 (C.D. Cal.)
o Order granting Motion for Attorneys’ Fees and Costs
o Plaintiffs’ Proposed Findings of Fact and Conclusions of Law
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The rst quarter of 2018 continued the growth trends experienced at the
end of 2017 and leave a lot to look forward to for rms as they move
further into the year. But volatility and strati cation still lurk.
By David Altuna and Gretta Rusanow | May 14, 2018

Expense growth may have outpaced

revenue growth for the law rm industry

during the rst quarter, but there was

plenty of good news about how 2018

began.

Demand growth surged in the industry in

the fourth quarter of 2017 and much of

this work was still in inventory as the

year ended. In fact, 2018 began with the

strongest inventory growth gures that we’ve published since 2007. Further, demand

growth continued into the rst quarter of 2018, adding to those strong inventory levels.

However, collections slowed, suggesting that rst quarter revenue growth could have

been stronger, and perhaps outpaced expense growth.

 Click to print or Select 'Print' in your browser menu to print this document.

Page printed from: https://www.law.com/americanlawyer/2018/05/14/the-legal-market-is-looking-up-citi-q1-survey-
shows/
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The good news is that the continued demand growth and slowing of collections has led

to a further accumulation of inventory through the rst three months of the year,

setting the industry up for a strong second quarter. That said, though the start of the

year is promising, it is not equally promising for all rms. We continue to see broad

dispersion in rm results. As has been the case for the past two years, large rms fared

better than the rest of the industry in the rst three months of 2018.

These results are based on a sample of 179 rms (80 Am Law 100 rms, 47 Second

Hundred rms and 52 niche/boutique rms). Thirty of these rms t our de nition of

either “international” (less than 25 percent but more than 10 percent of lawyers based

outside the United States) or “global” (at least 25 percent of lawyers based outside the

United States). Each quarter, the Law Firm Group con dentially surveys rms in The Am

Law 100 and the Second Hundred, along with smaller rms. In addition, we conduct a

more detailed annual survey and semiannually produce the Law Firm Leaders

Con dence Index. These reports, together with extensive discussions with law rm

leaders, provide a comprehensive overview of current nancial trends in the industry

as well as forward-looking insight.

Revenue growth of 4.2 percent in the rst quarter of 2018 was driven by demand

growth of 1.3 percent and lawyer billing rate growth of 4.8 percent. In the case of the

demand growth, this was the strongest result we’ve published since the rst quarter of

2016, and in the case of lawyer billing rates this was the strongest result we’ve

published since the rst quarter of 2008. The collection cycle, however, lengthened by

3.1 percent during the rst quarter, working counter to revenue growth, but

contributing to inventory growth. In fact, inventory levels continued to accumulate

during the quarter and on average are up 7.3 percent at quarter-end–the highest level

we’ve seen since the rst quarter of 2008.

Expense growth of 4.8 percent exceeded revenue growth. It should be noted that

following a year in which the dollar weakened, both expense growth and revenue

growth would have been lifted by the foreign exchange e ects of rms with foreign
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o ces.

Broadly, lawyer compensation expense growth of 5.9 percent contributed more to the

overall expense increase than operating expense growth of 3.8 percent. This was, at

least in part, due to the growth in lawyer head count of 1.8 percent. As has been the

case in recent years, this growth does not extend to the equity partnership and we

actually nd that the size of the average partnership declined by 0.3 percent during the

rst quarter, as the industry continues to carefully manage equity partner head count.

As a result of both the growth in the industry and the slight decline in equity partners,

we nd lawyer leverage increasing 2.9 percent. The good news is that the average rm

was able to grow leverage without sacri cing average lawyer productivity.

Behind these averages, we continue to see high levels of dispersion and volatility. Forty-

seven percent of rms saw demand decline during the rst quarter of 2018. We also

saw volatility in demand performance, de ned as alternating periods of demand

growth and decline. To measure volatility in demand performance, we looked at the

130 rms that reported rst-quarter results in 2016, 2017, and 2018. Approximately 42

percent of these rms either saw demand increase in the rst quarter of 2017 and

decrease in the rst quarter of 2018, or vice versa. Further, 27 percent of rms saw

demand decline in both periods. Whereas the majority of rms would have enjoyed

consecutive periods of positive results in the high-growth market that preceded the

recession, that result has now become the exception (31 percent of rms), while for the

remainder of rms the best case scenario has been a more jagged path towards

growth.

Looking at the results by revenue size, we nd that the Am Law 1-50 rms fared the

best among the segments in the rst quarter. They were the only segment that saw

demand increase (2.6 percent) and the only segment to see an improvement in lawyer

productivity (0.2 percent). They also saw the second-greatest growth in revenue (5.3

percent) and the greatest growth in lawyer billing rates (5.0 percent).
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On the other hand, the Am Law 1-50 rms saw the greatest expense growth (6.5

percent) and, along with other Am Law segments, saw expense growth outpace

revenue growth. Am Law 1-50 rms saw the greatest growth in lawyer FTE (2.9 percent)

and this drove lawyer compensation expense higher, which in turn helps to explain

their comparatively high expense growth. Inventory growth at these rms (10 percent)

positions them well for the rest of the year.

Other rms saw greater revenue growth (5.5 percent) than the Am Law 1-50 rms,

driven in large part by relatively strong rate growth (4.5 percent), but this was the only

segment to accelerate collections (-2.3 percent) and they head into the second quarter

with the second-lowest growth in inventory (3.1 percent). The Am Law 51-100 and

Second Hundred rms saw comparatively lower levels of revenue growth (2.3 percent

and 1.8 percent, respectively). These rms saw demand decline and did not achieve the

levels of rate growth that the largest and smallest rms in our sample saw. Though they

both saw the collection cycle lengthen, the Am Law 51-100 and Second Hundred rms

saw inventory levels grow at similar paces to other rms.

Looking at rms by geographic reach, global rms outperformed the other segments in

terms of revenue growth (8.0 percent), demand growth (2.4 percent), and lawyer billing

rate growth (6.1 percent). Global rms also saw material growth in inventory (8.9

percent), despite seeing the smallest lengthening among the segments in their

collection cycle (0.9 percent). Global rms also saw the greatest increase in expenses

among the segments (9.8 percent).

All segments except national rms saw expense growth outpace revenue growth.

International rms saw the lowest increase in revenue (2.9 percent) despite seeing the

second-highest increase in demand (2.1 percent). This is largely due to the slowing of

their collections (8.1 percent) and, as a result, these rms enter the second quarter with

11.2 percent growth in their inventory. National rms saw 3.8 percent growth in

revenue. They saw demand increase 1 percent but it was coupled with the lowest

billing rate increase among the segments (3.6 percent). These rms bring a 4.9 percent
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inventory increase into the second quarter. Regional rms saw revenue increase 3.2

percent. While these rms saw billing rates increase at 4.9 percent, they struggled to

add to demand and saw just 0.1 percent growth. These rms bring a 5.5 percent

increase in inventory into the second quarter.

Though revenue growth trailed expense growth, this masks the strong economics

during the rst three months of the year. Demand and billing rate growth through the

rst quarter have been the strongest that we’ve published in years. The revenue

tailwind provided by 2017’s strong year-end inventory levels has yet to catch in the sails

of 2018, as collections slowed and inventory levels continued to accumulate, setting up

the industry for a strong second quarter.

As rms focus on collections, we would expect to see stronger revenue results as we

move through the rest of the year. While we would expect average industry revenue

and PPEP growth levels to be in the mid-single-digits, wide dispersion in the results

suggests that larger rms will see a better year than others in the market, and within

any given segment, some rms will grow at the expense of others, driving further

market consolidation.

David Altuna is a client advisor within Citi Private Bank’s Law Firm Group and Gretta
Rusanow is Head of Advisory Services. Senior Client Advisor John Wilmouth contributed
to the article.

The views expressed herein are for informational purposes only and are those of the
author and do not necessarily re ect the views of Citigroup Inc. All opinions are subject
to change without notice.

Copyright 2018. ALM Media Properties, LLC. All rights reserved.
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Resume of Hunter Hughes

Hunter Hughes serves as a mediator, arbitrator, and special master. He received his B.A. and J.D. 
degree with honors from the University of Virginia. 

Mr. Hughes is a Distinguished Fellow in the American College of Civil Trial Mediators and has 
been selected for inclusion in multiple editions of Woodward/White’s “Best Lawyers in America,” 
Chambers’ USA “America’s Leading Lawyers for Business,” “Who’s Who in American Law, Law & 
Politics,” Atlanta Magazine’s Top 10 and Top 100 “Georgia Super Lawyers Top 10 and Top 100 and 
Georgia Trend’s “Legal Elite.” 

He has served as a neutral in scores of national class, collective, and mass actions (including 
mediating the Morgan Stanley, Smith Barney, FedEx, Abercrombie, Viacom, Disney, NBC, Time Warner, 
Coca-Cola, Home Depot, Publix, Boeing, Wal-Mart, Dell, Xerox, Lowe’s, Cigna, Lockheed, Credit Suisse, 
Mutual of Omaha, General Dynamics, Boeing, Bechtel, Intrawest, AXA, and Allscripts class and collective 
action cases) with a focus on securities fraud (e.g. 10b-5 and Section 11 of the ’33 Act claims) as well as 
ERISA (e.g. 401k breach of fiduciary duty claims), employment (pattern or practice and adverse impact 
discrimination and 216(b) FLSA claims) mass tort, business, and insurance coverage disputes.

Mr. Hughes is past Chairman and Vice Chairman of the EEO Committee Administrative Section of 
the ABA. He was President of the Corporate Counsel Section of the Atlanta Bar Association and served 
as Program Co-Chair of the EEO Committee of Labor Section of the American Bar Association. He is 
past Program Chairman of the American Employment Law Council. He also serves as an arbitrator on 
the American Arbitration Association Commercial and Employment Panels. 

Mr. Hughes has written numerous articles and publications, including “How Our Subconscious 
Bias Impacts the Negotiations,” American Journal of Mediation; Chapter 26, “Mediating Class Actions: 
How Mediators Operate and What They Want,” How ADR Works, BNA Books; “Class Actions in 
Arbitrations,” A Treatise Project of the American Bar Association Labor and Employment Law Section.

Mr. Hughes has served as lead trial counsel in hundreds of cases, including nation-wide class and 
mass actions. He has also acted as lead counsel in arbitrations and numerous proceedings before state 
and federal agencies. 

He is an Adjunct Professor at the University of Virginia Law School and also has been a speaker 
throughout the country at several hundred seminars and conferences on various topics, including trial 
practice, alternate dispute resolution, settlement strategies, damages, negotiations skills and a wide 
range of substantive matters. 

Mr. Hughes is admitted to practice in the Northern, Middle, and Southern Districts of Georgia, the 
Fifth, Sixth, Eighth, Ninth, and Eleventh Circuit Courts of Appeal and the United States Supreme Court. 

Member: Who’s Who in America

International Who’s Who 

Who’s Who Legal 

Georgia Arbitrators Forum

American Arbitration Association Commercial and Employment 
Panels 

Benchmark Litigation Star 
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RECENTLY MEDIATED CASES 

• In Re Miller Energy Resources, Inc. Securities Litigation, United States District Court, Eastern 
District of Tennessee, Knoxville Division, (Securities Class Action)

• Byron Brown, et al vs. Ambow Education Holding Ltd. et al.,  United States District Court for the 
Northern District of California, (Securities Class Action)

• Bristol County Retirement System, et al. v. Allscripts Healthcare Solutions, Inc., Glen E. Tullman, 
William J. Davis, and Lee Shapir  (Securities Class Action) United States District Court for the 
Northern District of Illinois, Eastern Division; (Securities Class Action)

• Abbott, et al. v. Lockheed Martin Corp., et al. (ERISA Class Action) United States Court for the 
Southern District of Illinois 

• Tardio v. New Oriental Education & Technology Group (Securities Class Action) S.D. New York
• Frater v. Hemispherz Biopharma, Inc., William A. Carter, David Strayer and Wayne Pambianchi ( 

Securities Class Action) United States District Court for the Eastern District of Pennsylvania; 
• Biotechnology Value Fund v. Celera Corp, Credit Suisse (Securities Class action) United States 

District Court, Northern District of California 
• Kruger, et al. v. Novant Health, Inc., et al (ERISA Class Action) United States District Court for the 

Middle District of North Carolina 
• Francis Howard, et al. v. Chanticleer Holdings, Inc.; Dawson James Securities, Inc.; Creason & 

Associates, P.L.L.C., et al. (Securities Class Action) United States Court for the Southern District of 
Florida

• Feyko, et al. v. Yuhe International, Inc., Zhentao Gao, Hu Gang, Jiang Yingjun, Roth Capital 
Partners, LLC and Child, Van Wagoner & Bradshaw, PLLC; aAd Partners LP, et al. v. Rodman & 
Renshaw, LLC; Brean Murray, Carret & Co., LLC, and Global Hunter Securities, LLC;(Securities 
Class Action)  United States District Court, Central District of California,

• Beverly Kanawi, Salvador Aquino, et al. v. Bechtel Corporation, The Bechtel Trust and Thrift Plan 
Administrative Committee, The Bechtel Trust and Thrift Plan Committee; Fremont Investment 
Advisors, and Peggi Knox, (ERISA Class Action) United States District Court, Northern District of 
California, San Francisco Division

• Kim Nolte, et al. v. CIGNA Corporation, Prudential Retirement Insurance and Annuity Company, et 
al. (ERISA Class Action) United States District Court, Central District of Illinois, Urbana Division

• Brenda J. Otte, Administratrix of the Estate of Gladys Reynolds, et al. v. Life Insurance Company of 
North America, et al. (ERISA Class Action) United States District Court, District of Massachusetts

• Betty Dukes, et al. v. Wal-Mart, Inc., United States District Court, (Class Action Discrimination), 131 
S. Ct. 2541 (2011)

• Mary Beck, et al. v. The Boeing Company, et al. (Class Action Discrimination), United States District 
Court, Western District of Washington, Seattle

• Eduardo Gonzalez, et al. v. Abercrombie & Fitch Stores, Inc., et al.; Elizabeth West and Jennifer LU 
v. Abercrombie & Fitch Stores, Inc.; Equal Employment Opportunity Commission v. Abercrombie & 
Fitch Stores, Inc., (Class Action Discrimination), United States District Court, Northern District of 
California

• Beaver Co. Employees Retirement Fund v. Tile Shop Holdings, et al (Securities Class Action), 
United States District Court Northern District Minnesota.

• Derrick Satchell, et al. v. Federal Express Corporation d/b/a FedEx Express, (Class Action 
Discrimination), United States District Court, Northern District of California

• Amochaev, et al. v. Citigroup Global Markets, Inc. d/b/a Smith Barney, (Class Action 
Discrimination), United States District Court, Northern District of California

• Abdallah, et al. v. The Coca-Cola Company, (Class Action Discrimination), United States District 
Court, Northern District of Georgia 

• Carpenters Health & Welfare Fund, et al. v. The Coca-Cola Company, et al., (Securities Class 
Action), United States District Court, Northern District of Georgia, (Served as Special Master)

• Jill Hubley, et al. v. Dell Inc., (Class Action Discrimination), United States District Court, Western 
District of Texas, Austin Division

• In Re: TV Writers Cases; (Multiple Class Actions Discrimination), Superior Court of the State of 
California, County of Los Angeles, Central Civil West 



• Van Hove GCV, et al. v. Universal Travel Group, (Securities Class Action), United States District 
Court, District of New Jersey

• Daisy Jaffe, et al. v. Morgan Stanley & Co., Inc. f/k/a Morgan Stanley DW, Inc. (Class Action 
Discrimination), United States District Court, Northern District of California, San Francisco/Oakland 
Division, Class Action

• Joanne Augst-Johnson, et al. v. Morgan Stanley DW, Inc., (Class Action Discrimination), United 
States District Court, District of Columbia 

• Will, et al. v. General Dynamics Corp., et al. (ERISA Class Action), United States District Court, 
Southern District of Illinois 

• Randolph Sewell, et al. v. D’Alessandro & Woodyard, Inc., K. Hovnanian First Homes, L.L.C., et al. 
(Business Litigation), United States District Court, for the Middle District of Florida,

• Reserve Metropolitan District No. 1, The Town of Mt. Crested Butte, et al.  v. Reserve Metropolitan 
District No. 2, The Board of County Commissioners of the County of Gunnison, Colorado and 
Melody Parks, Treasurer of the County of Gunnison, CO (Business/Insurance Dispute)  District 
Court of Gunnison county, Colorado, Gunnison, CO

• Cadillac Jack, Inc. v. Chartis Claims, Inc. and National Union Insurance Company (Insurance 
Dispute) ( pre litigation) 

• In Re Noram Resources, Inc. and Ausam Energy Corp., Debtors, William G. West, Trustee, Plaintiff 
v. Mark Avery, et al. (Business Dispute), United States Bankruptcy Court for the Southern District of 
Texas

• Byron Brown, et al. v. Ambow Education Holding Ltd. et al (Securities Class Action), the United 
States District Court for the Northern District of California 

• Spano, et al. v. The Boeing Company, et al (ERISA Class Action) United States District Court for 
the Southern District of Illinois

• Krueger, et al. v. Ameriprise Financial, (ERISA Class Action) United States District Court for the 
District of Minnesota

• Brinker Restaurant Corporation v. Superior Court, (FLSA Collective Action) Supreme Court of the 
State of California 



  

STATE OF MINNESOTA  DISTRICT COURT 
 
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT 
 

CASE TYPE: Civil Other/Miscellaneous 
PASTOR DAVID BACON, PATRICIA 
HEPNER, RUTH DOLD, AND SHARON 
HVAM, individually and as representatives of 
a class of similarly situated persons on behalf 
of the Evangelical Lutheran Church in 
America Retirement Plan and the ELCA 
Retirement Plan for the Evangelical Lutheran 
Good Samaritan Society, 
 
   Plaintiffs, 
v. 
 

BOARD OF PENSIONS OF THE 
EVANGELICAL LUTHERAN CHURCH IN 
AMERICA (D/B/A PORTICO BENEFIT 
SERVICES), a Minnesota corporation.  
 
   Defendant. 

 
File No. 27-CV-15-3425 
 
Judge Ronald L. Abrams 
 
 
 
 
[PROPOSED] ORDER 

 
The above-entitled matter came on to be heard before the Honorable Ronald L. 

Abrams of District Court on May 11, 2020 at 9:00 a.m. at the Hennepin County 
Government Center, Courtroom 1659.   

 
 Based upon the pleadings, memoranda, affidavits and arguments of counsel, which 

are incorporated into this Order, the Court enters the following:  
 

ORDER 

1. Class Counsel’ motion for an award of attorneys’ fees, reimbursement of 
reasonable expenses, and compensation for class representatives is GRANTED.  
 

2. The attached Memorandum is incorporated herein. 
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LET JUDGMENT BE ENTERED ACCORDINGLY 

 

        BY THE COURT: 

 

Dated:        _____________________________ 
        Ronald L. Abrams 
        District Court Judge  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 3 
 

MEMORANDUM 

Background 

Plaintiffs commenced this case on March 4, 2015 alleging that Defendant Board of 

Pensions of the Evangelical Lutheran Church of America’s (d/b/a Portico Benefits 

Services) (“Defendant”) breached its fiduciary duties relating to the management, 

operation, and administration of the Evangelical Lutheran Church in America Retirement 

Plan and the ELCA Retirement Plan for the Evangelical Lutheran Good Samaritan 

Society (collectively the “Plan”). On June 8, 2015, Defendant moved to dismiss the 

complaint in its entirety, arguing that the Court’s evaluation of Plaintiffs’ claims would 

constitute government entanglement in the free exercise of religion.  

On October 13, 2015, the Court granted Defendant’s motion to dismiss. Plaintiffs 

successfully appealed the Judgement to the State of Minnesota Court of Appeals. Upon 

remand, Defendant moved again to partially dismiss the complaint in May 2015 on 

different grounds. Plaintiffs opposed the motion. On October 23, 2017, this Court denied 

Defendant’s partial motion to dismiss. The parties engaged in merits discovery, lasting 

nearly two years. Defendant produced over 52,000 documents, containing over 140,500 

pages of material. The parties conducted twelve depositions before staying the litigation 

to discuss a potential settlement.  

On January 5, 2018 Plaintiffs moved to certify a class under Minn. R. Civ. P. 

23.02(a). Defendant filed a comprehensive opposition to Plaintiffs’ motion. On July 10, 

2018, this Court granted in part and denied in part Plaintiffs’ motion to certify the class, 
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certifying the class under Minn. R. Civ. P. 23.02(c) instead of 23.02(a). Plaintiffs 

successfully appealed the order to the State of Minnesota Court of Appeals and this Court 

subsequently certified a class under Minn. R. Civ. P. 23.02(a). 

On April 18, 2019, the parties moved to stay the case pending mediation. In July 

2019, the parties engaged in mediation with private mediator Hunter Hughes. The parties 

did not reach agreement during the mediation session, but continued discussions assisted 

by Mr. Hughes. The parties initially agreed on the monetary terms; however, Class 

Counsel required that the settlement provide additional non-monetary and affirmative 

relief to benefit Class members. After continued discussions, on September 24, 2019 the 

parties agreed on all terms. 

The settlement provides that the Defendant will deposit $11,000,000 in an interest-

bearing settlement account (the “Gross Settlement Fund”). All amounts deposited in the 

Gross Settlement Fund will be distributed in accordance with the terms of the settlement. 

No residual monies remaining in the Gross Settlement Fund will revert to the Defendant. 

The majority of class members will automatically receive their distributions directly into 

their tax-deferred retirement account. Those who already left the Plan and no longer have 

an active account will be given the option to receive their distributions in a check made 

out to them individually or as a roll-over into another tax-deferred account. Most class 

members will receive their distributions tax-deferred, further enhancing the significant 

monetary recovery. 
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In addition, under the settlement, Defendant has committed to retaining a consultant 

familiar with operating church retirement plans. The consultant will review the operations 

of Defendant and specifically recommend improving the Plan. Class Counsel will receive 

the consultant’s written recommendations and retain the ability to enforce any disputes 

regarding the non-monetary relief.  

Plaintiffs moved for preliminary approval of the settlement on December 26, 2019. 

On January 9, 2020 the Court preliminarily approved the settlement. Notices were sent to 

Class Members on March 12, 2020 and included the amount of attorneys’ fees, expenses 

and Class Representative awards requested. 

Class Counsel moved for attorneys’ fees on March 12, 2020. Counsel requested 

$3,666,300 in attorneys’ fees (one-third of the monetary recovery), reimbursement of 

$130,001 in litigation-advanced expenses, and case contribution awards of $25,000 for 

Class Representatives Pastor David Bacon, Patricia Hepner and Ruth Dold and an 

incentive award of $10,000 for Individually Named Plaintiff Sharon Hvam. 

Analysis 

I. Attorney’s Fees 

In a class action, the court may award reasonable attorney’s fees and nontaxable costs 

as authorized by law or by agreement. Minn. R. Civ. P. 23.08. Federal and various state 

courts generally award attorneys’ fees in common fund cases based on a percentage of 

the recovery. Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980); see also Archbold v. 

Wells Fargo Bank, N.A., No. 3:13-CV24599, 2015 WL 2476295, at *5 (S.D. W. Va. July 
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14, 2015) (“[T]here is a clear consensus among the federal and state courts, consistent 

with Supreme Court precedent, that the award of attorneys’ fees in common fund cases 

should be based on a percentage of the recovery.”). Minnesota courts use the lodestar 

method to assess the reasonableness of a request for statutory attorney fees. Milner v. 

Farmers Ins. Exch., 748 N.W.2d 608, 620 (Minn. 2008); Green v. BMW of N. Am., LLC, 

826 N.W.2d 530, 535 (Minn. 2013).1  

The first step under the lodestar method is to determine the hours reasonably 

expended. The next step is to determine the reasonable hourly rate for the litigation 

performed.  These determinations are made by considering “all the relevant 

circumstances.” Green, 826 N.W.2d at 536. The circumstances that inform a court’s 

determination of reasonableness of hours expended and a reasonable hourly rate include: 

(i) the time and labor required; (ii) the nature and difficulty of the responsibility assumed; 

(iii) the amount involved and the results obtained; (iv) the fees customarily charged for 

similar legal services; (v) the experience, reputation, and ability of counsel; and (vi) the 

fee arrangement existing between counsel and the client.  Milner, 748 N.W.2d at 621. 

 

 
1 Minnesota courts apply the lodestar method to determine the reasonableness of statutory attorney fee awards. It is 
an open question as to whether a Minnesota court should apply the common-fund doctrine utilizing a percentage of 
recovery method. See, e.g., Hakins v. Thorp Loan and Thrift Co., No. 91-1705, 1992 WL 802 (Minn. Ct. App. 
1992)(unpublished opinion); Flores v. Zorbalas, No. 19-578-RMK, 2019 WL 7142886 (Minn. Ct. App. 
2019)(unpublished opinion). However, the factors for each method are similar. Compare Faircy Law Firm, P.A. v. 
API, Inc. Asbestos Settlement Trust, 912 N.W.2d 652, 659 (Minn. 2018)(listing the lodestar factors and quantum 
meruit evaluation of a contingency fee) with Soderstrom v. MSP Crossroads Apartments LLC, 2018 WL 692912, *8 
(D. Minn. Feb. 2, 2018) (listing the factors under the common fund doctrine). Additional factors under the common 
fund doctrine include reaction of the class and comparison to the fee percentages awarded in similar cases. Id. The 
Court does not need to resolve the question because the award of attorneys’ fees in this case is appropriate under 
both methods.  
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Under either the percentage of recovery or lodestar method, the Court finds that Class 

Counsel’s attorneys’ fees request is reasonable and appropriate.  

A. Relevant Factors 

Class Counsel requests attorney’s fees of one-third of the settlement proceeds, or 

$3,666,300. The requested fee of one-third of the monetary recovery is reasonable and 

appropriate given the “significant risk of nonpayment” in these types of cases due to “the 

novel nature of this case and adverse precedents”. Kruger v. Novant Health, Inc., No. 14-

208, 2016 WL 6769066, at *4 (M.D.N.C. Sept. 29, 2016). For this case, the risk of 

nonpayment was tremendous. This case involved not only complex and novel questions 

of law related to Minnesota’s Prudent Investor Act, but also implicated the First 

Amendment. Defendant vigorously defended this case at all stages of litigation, including 

filing a comprehensive motion to dismiss, oppositions to Plaintiffs’ appeals, and a 

comprehensive opposition to Plaintiffs’ motion to certify the class. Without question, this 

case required a willingness by counsel to risk very significant time and money in the face 

of vigorous resistance by the Defendant and unclear question of law.  

Under the common-fund doctrine, in similar excessive fee cases, and in particular 

those brought by Class Counsel, district courts have consistently recognized that a one-

third fee is the market rate. Kelly v. Johns Hopkins University, No. 16-2835, 2020 WL 

434473, *6-7 (D. Md. Jan. 28, 2020); Clark v. Duke, No. 16-1044, 2019 WL 2579201, *3 

(M.D. N.C. June 24, 2019); Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519 (M.D. 

N.C. May 6, 2019); Kruger, 2016 WL 6769066, at *2 (citing Spano v. Boeing Co., No. 
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06-743, 2016 WL 3791123, at *2 (S.D.Ill. Mar. 31, 2016), Abbott v Lockheed Martin 

Corp., No. 06-701, 2015 WL 4398475, at *2 (S.D.Ill. July 17, 2015), Beesley v. Int’l 

Paper Co., No. 06-703, 2014 WL 375432, at *2 (S.D.Ill. Jan. 31, 2014), Nolte v. Cigna 

Corp., No. 07-2046, 2013 WL 12242015, at *3 (C.D.Ill. Oct. 15, 2013), George v. Kraft 

Foods Global, Inc., Nos. 08-3899, 07-1713, 2012 WL 13089487, at *3 (N.D.Ill. June 26, 

2012), Will v. Gen. Dynamics Corp., No. 06-698, 2010 WL 4818174, at *3 (S.D.Ill. Nov. 

22, 2010), Martin v. Caterpillar Inc., No. 07-1009, 2010 WL 11614985, at *2 (C.D.Ill. 

Sept. 10, 2010)); see also Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 (M.D. 

Tenn. Oct. 22, 2019); Tussey v. ABB, Inc., No. 06-4305-NKL, Doc. 870 (W.D. Mo. 

August 16, 2019); Gordon v. Mass. Mut. Life. Ins. Co., No. 13-30184, 2016 WL 

11272044, at *2 (D.Mass. Nov. 3, 2016). In each case, the district courts awarded one-

third of the settlement to cover attorney’s fees. Many also applied a lodestar cross-check, 

resulting in a lodestar higher than the request in this case. This great weight of authority 

more than demonstrates that a one-third fee, and the low lodestar requested by Plaintiffs, 

is justified.  

This was a highly complex case with numerous issues that were vigorously contested. 

Excessive fee litigation involves “novel questions of law”. Tussey v. ABB, Inc., No. 06-

4305, 2012 WL 5386033, at *3 (W.D.Mo. Nov. 2, 2012). The size and complexity of the 

issues before the Court, and the novelty of the litigated claims are more than sufficient 

reasons to support a one-third contingent fee. 
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This complex class action required specialized expertise and class counsel of the 

highest caliber. Class Counsel faced highly reputable opposing counsel who utilized 

attorneys from multiple offices throughout the nation. With an opponent that is a 

“sophisticated corporation with sophisticated counsel”, such as here, additional skill is 

necessary. Nolte, 2013 WL 12242015, at *3. This Court agrees that Schlichter, Bogard & 

Denton are Class Counsel of the highest caliber.   

Class Counsel displayed extraordinary skill and determination throughout this 

litigation. Schlichter, Bogard & Denton’s steadfast perseverance after adverse rulings is 

highly admirable and commendable. The Court would expect no less from this law firm 

based on its reputation as the foremost authority in excessive fee litigation. Without the 

unique and unparalleled foresight for this novel area of litigation by Schlichter, Bogard & 

Denton, the class would have obtained no recovery for the alleged fiduciary breaches that 

affected the Plan for years prior.  

Public policy also supports Class Counsel’s request. Over the last twelve years, 

Schlichter, Bogard & Denton has demonstrated an unequaled commitment and ability to 

represent employees and retirees to recover losses they suffered through the 

mismanagement of their retirement plans. Court across the country have universally 

recognized the well-earned reputation and ability of Schlichter, Bogard & Denton. , 

Schlichter, Bogard & Denton has thoroughly demonstrated why it is regarded as the 

“pioneer and the leader in the field of retirement plan litigation,” Abbott, 2015 WL 

4398475, at *1.  
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It is further undisputed that Schlichter, Bogard & Denton has greatly benefitted 

participants and beneficiaries of defined contribution plans through their devotion to this 

area of complex litigation. The firm has “educated plan administrators, the Department of 

Labor, the courts and retirement plan participants about the importance of monitoring 

recordkeeping fees.” Tussey v. ABB Inc., No. 06-4305, 2015 WL 8485265, at *6 

(W.D.Mo. Dec. 9, 2015). The settlement in this case will apply those lessons to 

retirement plans subject to state prudent investor laws. As one district court emphasized, 

“the fee reduction attributed to Schlichter, Bogard & Denton’s fee litigation and the 

Department of Labor’s fee disclosure regulations approach $2.8 billion in annual savings 

for American workers and retirees.” Nolte, 2013 WL 12242015, at *2 (internal citations 

omitted). The Court is convinced that the successful, efficient recovery for the class was 

only obtained because of Schlichter, Bogard & Denton’s experience, record of success 

and risking substantial sums of money and investing thousands of hours of attorney time 

to benefit the Plan’s employees and retirees. Schlichter, Bogard & Denton committed to 

the class with no guarantee that any recovery in this novel and highly contested area of 

litigation was possible.  

Class Counsel achieved an excellent result on behalf of the class. The result obtained 

is the most critical factor in determining the reasonableness of a fee award and supports 

finding the requested fee reasonable. The risk of nonpayment in this complex area of the 

law is tremendous, particularly given multiple adverse precedents in similar excessive fee 

lawsuits and the intersection with constitutional issues. See, e.g., Cunningham v. Cornell 
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Univ., 16-6525, 2019 WL 4735876 (S.D.N.Y. Sep. 27, 2019); Divane v. Northwestern 

Univ., No. 16-8157, 2018 WL 2388118 (N.D.Ill. May 25, 2018); Wilcox v. Georgetown 

Univ., No. 18-422, 2019 WL 132281 (D.D.C. Jan. 8, 2019); Davis v. Wash. Univ. in St. 

Louis, No. 17-1641, 2018 WL 4684244 (E.D. Mo. Sept. 28, 2018); see also Kruger, 2016 

WL 6769066, at *4 (noting adverse precedent).  

Rather than “having to wait as long as a decade” before receiving any recovery, class 

members will receive compensation and be able to invest their proceeds immediately that 

adds more value to the settlement. Kruger, 2016 WL 6769066, at *5. Participants will 

receive their distributions directly into their accounts tax deferred and former participants 

may direct their distribution into a tax-deferred vehicle, such as an Individual Retirement 

Account. The Investment Company Institute estimates that the present value of the 

benefit of tax deferral for 20 years is an additional 18.6%,2 and this Court adopts that 

value. This Court finds that the actual value to the class of the monetary portion of the 

settlement is closer to $13 million, when this tax-deferred benefit is considered.  

Although the $11 million monetary component alone would support the requested fee 

award, the Court must also consider the value of the non-monetary relief when evaluating 

the overall benefit to the class. Blanchard v. Bergeron, 489 U.S. 87, 95 

(1989) (cautioning against an “undesirable emphasis” on monetary “damages” that might 

“shortchange efforts to seek effective injunctive or declaratory relief”). “Considering the 

 
2 Peter Brady, Marginal Tax Rates and the Benefits of Tax Deferral, Investment Company 

Institute, Sept. 17, 2013, http://www.ici.org/viewpoints/view_13_marginal_tax_and_deferral;  
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non-monetary benefits and relief created by counsel’s efforts is important because it 

encourages attorneys to obtain meaningful affirmative relief.” Kruger, 2016 WL 

6769066, at *3. The affirmative relief herein is extensive and provides substantial 

additional value to the class.  

Defendant committed to retaining a consultant familiar with operating church 

retirement plans. The consultant will review the operations of Defendant and specifically 

recommend improving the Plan. Class Counsel will receive the consultant’s written 

recommendations and retain the ability to enforce any disputes regarding the non-

monetary relief. The Court finds that the non-monetary relief provisions of the settlement 

provide significantly enhanced value. 

B. Lodestar Analysis 
 

As courts have repeatedly recognized, complex class action litigation, such as this, 

involves a national market, particularly given that no attorney or law firm ever filed an 

excessive fee case before Class Counsel. In this case, Defendant retained a large multi-

national law firm and utilized attorneys from offices across the nation. The Court 

therefore finds that the market rate for cases such as this is a nationwide market rate. This 

follows the findings of numerous other district courts in similar excessive fee cases 

handled by Class Counsel. Kruger, 2016 WL 6769066, at *4 (collecting cases).  

Class Counsel Schlichter, Bogard & Denton has spent over 11,500 hours of attorney 

and staff time on this matter to date. The Court finds that the time spent by Class Counsel 

on the case is reasonable considering the complexity and number of contested issues 
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throughout the litigation. These hours are consistent with the hours expended litigating 

similar complex class actions. 

Based on the documentation submitted by Class Counsel, the Court approves these 

hourly rates for Schlichter, Bogard & Denton: for attorneys with at least 25 years of 

experience, $1,060 per hour; for attorneys with 15–24 years of experience, $900 per hour; 

for attorneys with 5–14 years of experience, $650 per hour; for attorneys with 2–4 years 

of experience, $490 per hour; and for Paralegals and Law Clerks, $330 per hour.  The 

Court finds these rates are consistent with the rates charged by firms defending these 

types of complex class actions. Within the last several months, Class Counsel’s 

reasonable hourly rates were approved by district courts in similar class action litigation, 

including in cases involving the same opposing counsel. Kelly, 2020 WL 434473, *6-7 

(same opposing counsel); Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 at 3 (M.D. 

Tenn. Oct. 22, 2019) (same opposing counsel); Clark, 2019 WL 2579201, at *4; Sims, 

2019 WL 1993519, at *3.  

These reasonable hourly rates were also independently verified by a recognized 

expert in attorney fee litigation who opined that Class Counsel’s requested rates were 

reasonable based on rates charged by national attorneys of equivalent experience, skill, 

and expertise in complex class action litigation. These rates reflect a modest increase (3% 

annually) from those previously approved for Class Counsel in 2016. Kruger, 2016 WL 

6769066, at *4 (applying rates from Spano). Because of the close similarities between the 

fiduciary breach claims and this one, Class Counsel being the same, opposing counsel’s 
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involvement in many similar cases, including Kelly and Cassell, and the recency of the 

decisions, the Court finds these hourly rates are reasonable for the services provided. 

Using the approved rates set forth above, the lodestar is $8,696,889, creating a 

multiplier of 0.42. This is far below the range of multipliers approved in complex class 

actions. See, e.g., In re Xcel Energy, Inc., Sec., Derivative & ERISA Litig., 364 F.Supp.2d 

at 999 (approving 4.7 lodestar multiplier and citing other complex class action cases 

approving multipliers ranging from 4.3 to 6.69); In re UnitedHealth Group Inc. PSLRA 

Litig., 43 F.Supp.2d 1094 (D. Minn. 2009) (approving 6.5 lodestar); see also Newberg on 

Class Action § 14.6 (4th ed. 2009) (“Multiples ranging from one to four frequently are 

awarded in common fund cases when the lodestar method is applied.”).  

II. Expenses 
 

Under Rule 23.08 a court may award nontaxable costs authorized by law or the 

parties’ agreement. Minn. R. Civ. P. 23.08. A cost award is authorized by the parties’ 

settlement agreement. Reimbursement of the expenses of counsel whose efforts produced 

the recovery is appropriate and customary. See, e.g., Jorstad v. IDS Realty Trust, 643 

F.2d 1305, 1315 (8th Cir. 1981); In re Xcel Energy, Inc. Sec. Derivative & ERISA Litig., 

364 F. Supp. 2d at 991 (awarding expenses for costs related to photocopying, postage, 

messenger services, document depository, telephone and facsimile charges, filing and 

witness fees, computer assisted legal research, and expert fees). Here, Class Counsel 

requests reimbursement of expenses for $130,001. The requested expenses are all for 

legitimate costs associated with prosecuting the case and the amounts are reasonable. 
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These expenses are far less than expenses in similar complex class actions. The Court 

finds that Class Counsel’s request is fair and reasonable and will approve it. 

III. Class Representatives 

Incentive payments are commonly awarded to class representatives. Schaff v. Chateau 

Communities, Inc., No. 03-6402, 2004 WL 1908209 (D.C. Minn. May 27, 2004); 

Employee Benefits Plans Sec. Litig., No. 92-708, 1993 WL 330595, *23 (D. Minn. June 

2, 1993). In determining whether incentive awards are appropriate, courts consider what 

actions the plaintiffs took to protect the class’s interests, the degree the class benefited 

and the time and effort the plaintiffs expended in pursing the litigation.  In re U.S. 

Bancorp Litig., 291 F.3d 1035, 1038 (8th Cir. 2002). 

Here, Class Counsel requests a case contribution award of $25,000 for Class 

Representatives Pastor David Bacon, Patricia Hepner and Ruth Dold and an incentive 

award of $10,000 for Individually Named Plaintiff Sharon Hvam. The class 

representatives assisted Class Counsel in prosecuting the case. They also risked their 

reputation and alienation from employers or peer in suing. 

The Court finds that the requested case contribution award for the class 

representatives is reasonable and given their contributions. This amount follows awards 

in similar excessive fee settlements. See Kruger, 2016 WL 6769066, at *6 (collecting 

cases awarding $25,000 to each named plaintiff). 

Conclusion 
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The Court grants Plaintiffs’ motion and awards Plaintiffs $3,666,300 in reasonable 

attorneys’ fees, $130,001 for reimbursement of costs and case contribution awards of 

$25,000 for Class Representatives Pastor David Bacon, Patricia Hepner and Ruth Dold 

and an incentive award of $10,000 for Individually Named Plaintiff Sharon Hvam. 

 


